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Abstract

The primary mechanisnusedto resolvebreacheof diplomaticprotectionis to accordstates
responsibilityfor dueprotection ThisPublic InternationaLaw approactworksin themajority of
casesexceptfor very few casessuchas in Libya, when incumh& governmentsstruggleto

maintaincontrol overthenationatlterritory of theirown states.

Thisthesignvestigateproblemswith thecurrentapproachandproposesolutions throughvirtual
diplomacyto safeguardiiplomatsfrom imminentattacks while enablingdiplomaticfunctionsto
continueusing moderncommunicationsln otherwords a preventativeapproachHowever,in
the absenceof virtual diplomacy,if diplomatsare attackedr injuredby non-statepartiesin a
conflict environmensuchas Libya in the post Gaddafiperiod,the questionof reparations and
punishmentof offendersbecomesa difficult processto achievebecauseof the political and
securitysituationin the countryThestartingpoint will still betheprincipleof s t a t eresponsibility
in termsof paymenif reparationgo the sendingstateof the injured diplomatsor their families.
The punishmenbf offenderswill be for criminal law. This thesiscontendsthat TJ can play a
supportingor complementaryole to stateresponsibilityandcriminal law. TJ canplayrole in
termsof facilitating stateresponsibilityfor the protectionof diplomats fact finding, enabing the
gatheringof evidenceandmaybeeventhe assessmertf reparationgo be paidby armedrebel
J U R Xo8eviderssuchas Ansaral-Shariain Libya whoseactionshavecausednjury to foreign

diplomats.
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Chapter 1: General Introduction and Background

1.1 The Duty to Protect Diplomats under Public International Law

Theprotectionof diplomatshasalwaysbeen aressentialduty of all states anddiplomats have
specialprotection accordingo international law While this ispartly a matterof protocol, as
diplomatsessentiallyrepresenthe sendingstate it is also a matterof expediencyas diplomatic
personnel angbremisesare generallytargeted in response to adverseinternational events.
Diplomatic premisesare placeswhere diplomats perforntheir diplomatic function, requiring
diplomatic statusandappropriateprotection.ln modernpolitics, diplomatsrea primetargetof
terroristgroupsaimingto injure symbolictargetsto attractandaffectpublic opinion,or to extort

concessionby takingdiplomaticagentshostager threateningheir lives?

Theinternationalcommunityconsiderghe problemof terroristtargetingof diplomatsboth in
termsof thehumanaspecbf protectingtheirpersonsandthefunctionalreasorfor the importance
of diplomatswho continueto playa unique andessentiatole in thefield of internationalrelations
between states(despitethe communicabns revolution of recent years)This is why states
universallyaffirm the importanceof protecting diplomaticprivileges andmmunity. Moreover,
accordingto the preamble ofthe ViennaConventionon Diplomatic Relations1961 (VCDR)
privileges andimmunities 1 « Z R X@ntBbute to the developmenbf friendly relationsamong
nations, « such privileges and immunitiesis not to benefit individuals but to ensurethe

efficientperformancef thefunctionsof diplomaticmissionsasrepresentingé W DAV H V

Furthermoreinternationalaw providesa specialduty of receivingstates tgrotectdiplomatsand
theirpremises, based ortheimportant dutiesof diplomatsin representingheir statesn receiving
statesand promoting the relationshipsbetweenthesestates. VCDR grantsdiplomatic agents
privileges and immunities, renderingthem generallyinviolable accordingto severalarticles®

Furthermore theConventionstateghat upholdinghisinviolability isthedutyof receivingstates,
whohavea duty to protectthediplomatsfrom anyattack.Article 29 ofthe VCDR confirmsthat

1&KULVWRYV / 5RN\DANDWY GuWHKWHURQMWHUQDWLRQDOO\ SURWHFWHG 3HUVRQC
$UWLFOHVY > @ 7TKH ,QWHUQDWLRQDO DQG &RPSDUDWLYH /DZ 4XC
2Vienna Convention on Diplomatic Relations (18 April 1961) 500 UNTS 95, (entered into force 24

April 1964).

3J. Craig Barker, The Protection of Diplomatic Personnel, (Ash gate 2a06) 1

4 Art 3 of the Vienna Convention on Diplomatic Relations (18 April 1961) 500 UNTS 95, entered into force 24

April 1964.

5Vienna Convention on Diplomatic Relations (18 Ad@i61) 500 UNTS 95, (entered into force 24

April 1964). 1



thereceiving |6 W D $Mahtakeall appropriatestepgo prevent anyttackon hispersonfreedom
or GLIJALW\Y

Internationallaw hasplayeda significant role in regulatingrelationshipsbetweenstates.For
example, thé3 articlesof the VCDR outlinethe foundation®f the organizationof diplomatic
relationsbetweerthe statesn termsof howto startthis relationship providethe immunitiesand
privileges,andeventheway toend this relationshipOn the otherhand,the ViennaConvention
on ConsulaRelationships (VCCR, 1963),whichis consideredomplementaryo theVCDR in
the areaof consular immunities, contair9 articles! Both the VCDR and VCCR provide
institutional andbrganizationaktructurefor the managemeraf moderninternatisnal relationsto
achievaheprincipleof equalityof Statesandtheorganizatiorof theright of national sovereignty
of Statesjn theinterestsf internationalpeaceand security,andthe developmenbf friendly
relations. Althougithe VCDR hasmanyarticlesto confirm the importancef havingrelationships
between statesometimegolitica tensionmight arisebetween statesyhich can resultin the

targetingdiplomatc missiongwhichin anycaseplayamajorrolein theprogres®f suchtensions).

TheVCDR provides specigrotectiomnotonly to diplomaticpersonnebutalso to thediplomatic
premisesArticle 22 providesfor the inviolability of diplomatic premiseg while Article 29
confirmstheinviolability of diplomaticpersonnein that p shadl not be liable to any form of
DUUHVW RU GHWHQWLRQT

This ensures that such protection is the responsibility of receiving'States.

This inviolability includes also tharchives, documents kept on the diplomatic premisas

diplomatic correspondené&Moreover, the private residence of diplomatic personnel and private

6 1bid.

”Vienna Convention on Consular Relations (signed 24 April 1963, entered into force 1967) UNTS vol 596 p

26.

8HW 7KH SUHPLVHV RI WKH PLVVLRQ VKDOO E honl Qe fui3Hing<aHd 7KH S

other property thereon and the means of transport of the mission shall be immune from search, requisition,

DWWDFKPHQW RU H[HFXWLRQFY

9Vienna Convention on Consular Relations (signed 24 April 1963, entered into force 1967) UNGBS po

26.

0vienna Convention on Diplomatic Relations (18 April 1961) 500 UNTS 95, (entered into force 24

$SULO VWDWHG WKDW p7KH UHFHLYLQJ 6WDWH« VKDOO WDNH DOC

SHUVRQ IUHHGRP RU GLJQLW\Y

11 Article 24, Vienna Convention on Diplomatic Relations (18 April 1961) 500 UNTS 95, (entered into force
$SULO VWDWHG WKDW p7KH DUFKLYHY DQG GRFXPHQWYV RI WKH

ZKHUHYHU WKH\ PD\ EHT

12 Article 27, Vienna Cavention on Diplomatic Relations (18 April 1961) 500 UNTS 95, (entered into force

24 April 1964). 5



correspondence shall be inviolable$ UW L F O H RI WKH 9&'5 VWDWHYV WKD!
uncer a special duty to take all appropriate steps to proteGteHPLVHYV RI WKH PLVVLR

To thisextent,it is trueto saythatthe protectionof diplomaticpremisesinddiplomaticpersonnel
requirefrom receivingstates not only to not obstructthe diplomatsfrom doingtheir functionbut
alsoto preventtherswithin its territory from such obstructiof Thisdutyin thecircumstancesf
peace ogctiverelationsbetweerstatess easilyachievedbutin thecase ointernal disturbances,
tensionsandtime of internalconflict, especially whethehoststatelosescontroloverits territory,
this duty becomesnoredifficult. Hence thereceivingstateis underresponsibilityto protectthe
diplomaticpersonneivhenthe suspicion of wrongful actionagainstdiplomaticpersonnemight

occur.

Thereceivingstate in thesespecificcircumstancenustintensifyits effortsto protectdiplomats,
provingbeyond reasonabtioubt thatdiplomatsenjoyfull materia protection. Consequentithe
family of diplomaticpersonnel anchember®f theadministrative antéchnicaktaffof themission
andtheirfamiliesareundertheprotectiorof hoststatesinlesgheyarethenationalf thereceiving
stateor permanentesidentsn it.1® Article 37 oftheVVCDR extendghisprotectiorto themembers
of thefamily of diplomaticagentsmember®f theadministrativeandtechnicaktaffof themission,
andmembersof their families!’ However,the VCCR doesnot extend consulgprotectionto
family membersaccordingto Article 40. This protectionmaynot applyto a situationwherethe
diplomatsare only passingthroughthis stateor they are informal visitors. For this law to be
applicablein this situation the stateof transithasto be givenprior noticebeforethe arrivalof the
diplomatst®

13 Article 40, Vienna Convention on Diplomatic Relations (18 April 1961) 500 UNTS 95, (entered into force

24 April 1964).

14 Vienna Convention on Diplomatic Retlons (18 April 1961) 500 UNTS 95, (entered into force 24

April 1964).

15 Barker (n 3) 2.

¥$PDQGD 0 &DVWUR U$EXVH RI 'LSORPDWLF ,PPXQLW\ LQ )DPLO\ &R XU
'RPHVWLF ,PPXQLW\Y 19, 6 XIIRABBB.8QLYHUVLW)\ /DZ 5HYLH

Yu 7KH PHPEHUV RI WKH IDPLO\ RI D GLSORPDWLF DJHQW IRUPLQJ SD
nationals of the receiving State, enjoy the privileges and immunities specified in articles 29 to 36. 2.Members

of the administrative and tecical staff of the mission, together with members of

their families forming part of their respective households, shall, if they are not nationals of or 12

permanently resident in the receiving State, enjoy the privileges and immunities specified in2&tiol&8%

« OHPEHUV RI WKH VHUYLFH VWDII RI WKH PLVVLRQ ZKR DUH QRW QD
UHFHLYLQJ 6WDWHV « 2ZWKHU PHPEHUV RI WKH VWDII Rl WKH PLVVLRQ
permanently resident in the receidn6 W D W H «

B5REHUW -HQQLQJV DQG $UWKXU :DWWV 2SSHQKHLPTV-1BWHUQDWLRC
Kenneth K Mwenda, Public International Law and the Regulation of Diplomatic Immunity in the Fight against
Corruption (Pretoria University Law &ss 2011) 12; R%zakis (n1) 32.



It is clear fromthe abovethatthe VCDR clearly establishediplomaticimmunity andprivileges,
but despitetheadoptionof this Conventionsince1l961,diplomatshaveoftenbeentargetecbver
the decades? Diplomatswerekilled in a civil conflictin 1968 in Guatemal&® Rebel Armed
Forces(a leftist guerrillaorganizationkilled JohnGordonMein, the Americanambassadogfter
a failed abductionattempt! Similady, the October8th RevolutionaryMovement(a Marxist
paramilitaryorganizaion) kidnappedCharles BurkeElbrick, theUS Ambassadoto Brazil, in
1969; he was subsequently releaseghen the demandsof the hostagetakers were met?

includng thereleasef 129political prisoners:

Although internationallaw providesfor crimes againsliplomats,the duty of statesto protect
diplomatshasbecomea realproblemrequiringintensiveeffortsandcooperationTheUN General
Assemblyspecifically condemrattacksagainstdiplomatssuch ashe SecurityCouncilresolution
condemninghe murdepof ninelraniandiplomatsin Afghanistar?* Furthereffortsweremadeby
the UN to ensurecertainprotectionfor diplomatsln 1973the UN Conventioron the Prevention
and Punishmentof Crimes againstinternationally ProtectedPersons,Including Diplomaic
Agentswas adopted® this Conventionacknowledgeshe needfor more efforts by states to
prevent andprosecutecrimes againstliplomatsin domesticlaw?® In accordancewith this
ConventionLibyaenactedheLibyanTransitionalusticd_aw, 2014 which isexploredn greater
depthlater in this study.Transitionajusticehistorically playeda significant rolein achieving the
justicein postconflict situationsTheresearchewill discusghisrolein Chapter4 of thisthesisto
showthe importancef suchjusticeto guarantee theemedesto diplomatsasvictims. Libya also

adoptedananttterrorismlaw thatspecificallyconsidersrimesagainstdiplomds.

Theduty of receivingstates to adoptlocallegislationsto protectdiplomatsmight notbe enough,
andfurthereffortsmaybe neededwith inter-statecooperationT he stateis underresponsibilityto
prosecutethe offendersor extradite therin caseit finds itself unableto prosecuté’ Such

cooperatiorbetweerstatess neededot only for the protectionof thediplomatsthemselvesut

9Barker (n 3) 3.

201bid 3.

21 bid 3.

22 1bid 3.

2 bid 3.

2%481*$ 6L[WK &RPPLWWHH W K WKOHHWLQJV $0 30 p5HVSRQVLEL
RI 'LSORPDWLF 3HUVRQQHO 3UHPLVHVY RPHPYLMWHEZHBYE\ $¥WREBUIV /H
GA/L/3394.

25 Convention on the Prevention and Punishment of Crimes against internationally protected persons, including
Diplomatic Agents (signed 1973, entered into force 20 February 1977) V 1035 p 167.

26 1bid.

2" Malcam N. Shaw, International Law (6th end, Uni\z‘(r-:-rsity of Cambridge Press 2008)654



isalso significanfor internationakecurity?®

The adopting of the Convention on the Preventionand Punishmentof Crimes against
InternationallyProtectedPersonsincluding DiplomaticAgents(1973),wasaresult oftherapid
increasen hostilitiesagainstheinteresiof theinternationacommunityof statesTheinadequacy
of this Conventionis dueto the challengesit faces.For instancenot all states treahislaw as a
generalaw, noris it seen as austom but ratherrelieson specificinternational treatieg\lso, it
doesnot specifyaprecisemeasurdo which thesediplomatsshouldbe protectedn thereceiving

state.

Furthermorethesemeasuresnaynotbe ableto dealwith all circumstancesurrounding attacks

on diplomaticagents

Theseeffortsof theinternationacommunitydid not detractfrom violenceagainstdiplomatsand
risk surroundingthem Violence has continuedand breache=f international obligationsiave
increasedA high-profile casethat highlightsthe situationsincethe 2000swasthe siegef the
USEmbassyn Iran(19791981). ThelnternationalCourtof Justicen thecase ofJnited States
v. Iran statedtheresponsibilityof Iran for thisviolence regardingt as seriousbreachof Article

29 ofthe VCDR of 1961, whichobligedthereceivingState(lran)to takeappropriatestepsto

protectdiplomats?® Therecentattackson diplomatsconfirmthat therestill needs tde moreeffort

from the receivingstate toensurehat thereis notargeting of diplomats.ReceivingStatesshould
understand thato attackon diplomaticandconsular missios ortheirstaffcouldbejustified under
any circumstance The5th & 16th Meetingsof the UN GeneralAssemblyin 2014 regarding

attackson diplomatsconfirmedgrowingconcern abouhetargetingof diplomats.

Thismeetingreviewedthe numberof attacksthathappenedh recent yearsT heseattacksnclude
theattackon the IndianConsulatén westernAfghanistanin 2014 andthe Turkish Consulaten

Mosul in the sameyear,aswell astheabductionn Yemen of anranianEmbassy staffnember
in 2013 and the risk face bythe diplomatc and consularmissionsand their staff in Syria.
Furthermoretherepresentativef CostaRica,speakingor theCommunityof Latin Americarand
CaribbeartStates(CELAC), notedthatthe dramatic eventhathadtakenplacein recentyears

servedas areminderthatthe role of representingR Q taduktryimplied a risk to thosewho

281 Y5HVSRQVLELOLW\ RI 6WDWHV WR (QVXUH 3URWHFWLRQ RI 'LSORPF
$VVHPEO\YV /HIDO &RPPLWWHHY 2 F W R Bidriittee (Legal) Weetings (ANK&7 KH 6 L [W
PM) UN Doc GA/L/3394.

29 Case concerning United States Diplomatic and Consular Staff in Tehran (United States of America v Iran)
(Judgment) [1980] ICJ Rep 3. 5



performedit. Therewere alsonew challengesincluding the impactthat Statesurveillanceand
interceptiorof communicationsnighthaveon theinviolability of diplomaticandconsulaarchives

and documents?

1.2 Recent Breaches of International Law Regarding Diplomatic
Protection

A core componenbf diplomacyis diplomats.Theimportanceof protectionfor diplomatshas
becomemore necessarpecausef the important role thathey play, particularlyin the very
circumstances which theyaretargeted (i.edeterioratingrelationsbetween stateand conflict
situations).Thissectiondoesnot seekto provide acomprehensivaistoryof sucheventsputto
presentan overviewof suchincidentsin the MiddleEastandNorth Africa (MENA). Thisis in
light of thecurrentinternationakecurity situatiomvhere therés a pervasivalangeof the storming
of diplomaticpremisedy protesterandarmedgroups,damageo propertyandrisking thelives
of diplomatsaswell asdetainingor holdingthemhostageOneof thelatestmajorattacksagainst

a diplomatis the shooting(andkilling) of Andrei Karlov, the Russiarambassador tdurkey,on

19th of DecembeR0163! Thisisaclearbreach of the internationabbligationof receivingstates
(in this instanc@&urkey)to protectdiplomats Thedifferencen thisattackfrom otherattacksagainst
diplomatsin MENA is thatthekiller isanorganof state- a Turkish policeofficer? Thestateis
responsibldor theactivitiesof all its organssuchasthepolice >3 aswill be explainedn detailsin
Chapter5 of thisthesis.This attacksendsa clear signalto the internatisnal community thathe
ivesof diplomatsareat risk. Although scholarsareresearchingor newmechanisms$o protect
diplomatstheresearchebelievesntensve internationakffortsarerequiredn orderto resolvethe
accumulated political crisis in the MENA region andto preventthe interventionof foreign
countriesn internalaffairs (legitimatelyor illegitimately), unlessthereis a real needto protect
the securityof theregionandits citizens Whatis desperatelyeededs political reconciliationand
a unitedinternationacommunityinsteadof internaldivisionwithin states with foreign countries

supportingonesideagainsthe other.In the meantimadiplomatsthemselvegsould play important

3081 W&RPSOLDQFH ZLWK 9LHQQD &R QY DigisshatR,CunsuldriMiésichD O LQ SURWHF
B3HUVRQQHO /HJDO &RPPLWWHH +HDUV DV 'HEDWH %HJLQVT 2FWRE
UN Doc GA/L/3484.

1% %& 1HZV p5XVVLDQ DPEDVVDGRU WR 7XUNH\ $QGUHL .DUORY VKRW

Dec 2016. Available at <http://www.bbc.co.uk/news/workdirope38369962> Accessed 20 Dec 2016.

32 1bid.

33 Martin Dixon, Textbook on International Law, (6th Et=:)\nd, Oxford University Press 2007) 248.



rolesin changinghepolitical situationandtensionsn theseaegions.

1.2.1lran

The storming of the Saudi Embassyin Tehranand its Consulatein Mashhadby Iranian
demonstrators 2016is a challengeo the VCDR andthe VCCR andthreatenshe foundations
uponwhich thesetreatiesrely to build internationalrelationsand maintan internationalpeace
andsecurity?* Thestormingof theseSaudidiplomaticpropertiess likely aconsciousmitation of
theoccupatiorof theUS Embassyn Tehranin

19793 However,in 1979 the new (postrevolutionary)lraniangovernment was not ableto
actively honour theobligationto protectdiplomats In the case ofthe Saudi embassyranian
securityforcesintervenedand endedthe occupation, andhe governmentook seriousstepsto
punishthosewho did not preventhe attack.For example,7 HK U D Q 3 D&t GoirahfHiv
Generafor Security Affairs wasremoved frontispositionbecausef hishandlingof thestorming
of the Saudiembassyn the capital®® Thiswasdespitethe very tenseinternationalsituation and
Iranianhostility to SaudiArabia itself; thedemonstrationemergedn responsdo Saudi$UDELD |V
executionof the Shia cleric Sheikh Nimr Al-Nimr and 46 others convictedof terrorrelated
offenses’ While the tensionbetweenSaudiArabia and Iran is as old as the sectariandivide
betweenSunniand Shia, the tensionshave intensifiedsincethe outbreakof the Arab Springin
2011. Thisresultedn increasingpersecutiorof the Shiaminoritiesin SaudiArabiaandYemen
and the Shia majority in Bahrainby Saudi military forces, with the Saudijudicial system

collaboratingn thispolitical project>®

In October 2015Saudi $ U D ESuprirdeCourt rejectechn appeabgainsthe deathsentence
passecearlierfor Al-Nimr, whohadcalledfor pro-democracydemonstrations and whoagest
in 2012 sparkegrotestsn whichthreepeopledied. Al-Nimr hadlongbeenregardecisthemost
vocal Shialeaderin theeasterrSaudiprovinceof Qatif, willing to publicly criticize theruling Al -

Saudfamily and call for elections.The Saudilnterior Ministry blamed AINimr, a longtime

3 _.DPHV % 6PLWK p)RUPHU 86 $PEDV V-Da@ BRIQ B DMVWKHHD @ XNE U $WDELLD |
Time (London, 5 Jan 2016).
Nayef AL5DVKHHG p6DXGL $UDELD 6HYHUV 'LSORPDWLF 7LHV ZLWK 3,UDC
January, 2016) Available at <http://english.aawsat.com/2016/01/article55346171/5534617 leda2 dday
2016.
% +DDUHW] p,UDQLDQ 2IILFLDO 6DFNHG 2YHU 6WRUPLQJ RI 6DXGL (PED!'
Available at <http://www.haaretz.com/middieastnews/1.695260> accessed 6 July 2016.
% %& 1HZV p8l FRQGHPQV DWW@QFNRY @K & L1 HPEDNRQGRQ -DQXDU\
Available at <http://www.bbc.co.uk/news/worididdle-east35229385> accessed 2 May 2016.
38 1bid.
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advocateof peaceful protest, of organising attacks police, alongsidea groupof other
suspectsvorking asfifth -columnagentsof Iran3°

On4th January016,SaudiArabiabrokeoff diplomatictieswith Iran andgave all personnebf

Iraniandiplomaticmissionsandconsularstaff 48 hoursto leavethe country?® This severancef

relationshipsaffectedeconomicaswell aspoliticd prospectsimmediatelyaffectingtraderoutes
andair traffic.* If Iranian diplomatsremainedn SaudiArabia aftethe48-hour periodof grace,
theywouldlose their diplomatic immunityunderthe VCDR andbe liable to criminal,judicial or

evenpolitical prosecutionThisactionof SaudiArabiaiscompliantwith Article 9(2) of theVCDR,

which stateshat p the sendingStaterefusesor fails within a reasonablgeriodto carryoutits

obligationsunderparagrapii of thisArticle, the receivingtatemayrefuseto recognizeheperson
concerneads amembenfthe PLVVLRQY

As for Saudi $ U D EdatBlifiegtatesandallies,BahrainandSudardutifully severedelationswith
Iran, with Bahrainalsogiving Iraniandiplomats48 hoursto leavethe countrywhiletheUAE merely
reducedthe numberof its diplomatic teamin Iran, while maintainingthe trade relationship
betweerthem?? While both SaudiArabiaandIran interferein each R W KafdissYavidthe affairs
of thewhole MENA region, diplomaticpersonnel an&hiaminoritiesbearthe bruntof these
schemesThisis mostvividly demonstrateth the case ofiraq, which since2003 hasbeenthe
main battlegroundn the proxywar betweenSaudi Arabiaand IranHavingrestoreddiplomatic
relationswith Iran for thefirst time sincethe Gulf War (19901991), the newSaudi ambassador
to Iragin 2016interferedby callingfor thegovernmento interveneo disbandheAl-HashadAl -
Shabimilitia. His argumentvasthatSaudiArabiareservedheright to supporSunniparamilitary
organizationsn Iraqif Iranwas tabeallowedto supporiShiagroups*3 While thereisundoubtedly
a deemndintractablesectariamproblemin Irag,theSaudiD P E D V Vdoranieisfievedesigned
to fan theflamesin theinterestof domestigropaganda SaudiArabia,and noto genuinelyhelp

Sunnign Iraqor to amelioratehe problematiaegionalsituation.

¥7KH *XDUGLDQ u6DXGL $UDELD H[HFXWHYV SHRSOH LQ RQH GD\ LQF(
January 216). Available at <https://www.theguardian.com/world/2016/jan/02/saundbiaexecutest7-
peoplein-oneday-including-iran ianrcleric> accessed 3 August 2016.

00%& 1HZV y6DXGL $UDELDYTY DOOLHV %DKUDLQ 6XGDQ DQG 8%$( DFW
January 2016). Available at <http://www.bbc.co.uk/news/watlddleeast35222365> accessed 3 September

2016.

41 1bid.

42 1bid.

B 7KH 1HZ $UDE p,UDT VXPPRQV 6DXGL DPEDAMYHDG RUCRYHID¥Y /W HFLN P
(Dubai, 24 January 2016). Available at <https://www.alaraby.co.uk/english/news/2016/1/24liramons
saudiambassadeover-criticism-of-iran-backedmilitias> accessed 3 April 2016.
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Beyond regional tensionkan expelledthe UK ambassadoin Tehranin Novembe 2011 in
retaliationfor British supporfor toughersanction®n Tehraroverits nucleamprogranme two days
later hundredsf protestersstormedthe embassycompound smashingvindows,torchingcars
andburningunionjacks.TheUK respondedby closingthe Iraniarembassyn Londonlateron. In

June2014theBritish embassin Tehranreopened?
1.2.2 Yemen

Yemenhasa record numberof attacks ondiplomats.In 2012, Abdullah Al-Khalidi Saudi
$UDELDTV 'H SXiwsowherqysmeficity of Aden, was abductday gunmenAdenis
the cityclosestto <H P HA&bYan Provincewheregovernmenforceshavebeenstruggling to
contain militant groups linked to Al-Qaeda.Such groupshad consolidatedheir control over
severatownsandvillagesin theregion®> however, AiKhalidi wasreleasedn March2015.1t is
unclearwhether thedemandedansomwas paid;*® but the Yemenigovernmentleclareshatit
neithemegotiateswith terrorists nopaysransomgo them.The Yemengovernmentbelieveshat
ransomsbeingpaidto terroristsmotivateshemto conductmorekidnappings|f a ransomwas

paid*’ it waslikely fundedby SaudiArabia.

In July2013, Nour AhmadNikbakht, an Iraniandiplomatto Yemen,washeld hostage pefore
beingreleasedhfter 18 months ifMarch 201528 In January2014in the capital, 6 D Q Briper
Iranian diplomat, theconomicattachéAli Asghar,was shotdead after resistinga kidnapping
attempt?® In December2014, therewas a bomb attack by AQAP miilitants on the Iranian
D P E D V VrBsigdd e thiecapital>®

Kidnappingsof foreignerdas commonin Yemenwith tribesor militantsaffiliated with Al-Qaeda
oftendemandinga ransomfor their releaseor using themas abargainingchip in their dealings

with the centralgovernmentWhile poverty hastraditiondly been amajorfactorin suchcrimes

“%%& 1HZV p%ULWLVK HPEDVV\ LQ 7THKUDQ UHRSHQV IRXU \HDUV DIWF
2015). Available at <http://www.bbc.co.uk/news/8#031615> accessed 3 August 2016.
%%%& 1HZV u6DXGL GLSORPDBBONeG)»E®DM 78 MQPchIDP2) Avilable at
<http://www.bbc.co.uk/news/world 7534644> accessed 4 July 2016.
%®0%0%& 1HZV p,UDQLDQ YRSHUDWLRQY LQ <HPHQ IUHHV NLGQDSSHG GLS
Available at <http://www.bbc.co.uk/news/wadmiddle-east31744613> accessed 3 June 2016.
““+DNLP $OPDVPDUL p6DXGL GLSORPDW LQ <HPHQ IUHHG E\ DO 4DHGD
Available at <http://edition.cnn.com/2015/03/03/world/yerm8audidiplomatal-Qaeda/> accessed 2 June
2016.
“¥BBCNewspu,UDQLDQ PRSHUDWLRQY LQ <HPHQ IUHHVY NLGQDSSHG GLSORF
2015). Available at <http://www.bbc.co.uk/news/wertdddle-east31744613> accessed 2 May 2016.
©®%%& 1HZV py,UDQLDQ PMRSHUDWLRQY LQ <HPHQohddd,HWakh@0Q9).SSHG GLS
Available at <http://www.bbc.co.uk/news/worididdle-east31744613> accessed 3 December 2015.
50 1bid.
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(aswith Somalipiracyin theRedSeaandGulf of Aden),Al-Qaedaandits political ideologyis

believedto havebeenbehindmostkidnappingsince 201231
1.2.3Iraq

Followingthe US-led 2003invasionof Iraq, thecountrybecamea moredangerougplacefor the
lives of diplomats.Iraq becamea ripe environment fothe kidnappingof diplomaticpersonnel
from regionalandotherstates’? theroot problemis thatthenewIragi governmentlid not have
effectivecontrol overlargeswathesof nationalterritory andwasthusunableto protectforeign
diplomats>® Neither the army nor police developedactive solutiongo safeguard theafetyof
citizens Jet alonethe diplomaticmissionsn Irag.>* Also, armedmilitias havespecificallytargeted
diplomats with threats,kidnapping and assassinatiors. Naturally US diplomats havebeen
particularly targeted, especially throughout the period 20032012 This problem was
transposetb othercountries engaged conflict afterthe Arab Spring,notablyLibya andSyria®’
On the other handttackson andabductionsf diplomatsin Iraq duringthe period 20032014
abateduringthesecondermof formerPrimeMinisterNouri Al-Maliki (2010-2014)Since2014
(contemporaneouwsith the emergenaaf ISIS as amajorphenomenonkidnappingstronglyre-

emerged?®

In 2004, unidentifiedmilitantsandthe Islamic Army kidnappedegyptianand Iraniandiplomats;
thesediplomatswere later released?® In July 2005, threehigh profile casesemerged. Firsthe
EgyptianambassaddhabAl-Sherifwaskilled five daysafterbeingkidnappedy theAbu-Musab
Al-Zargawimilitant group®° Thenin thesameyeargunmen hur% D K Uebno@dBaghdadn an
attack®! the Pakistanienvoyto Iraq escapedinhurtafter gunmerattackecdhis vehicle®? and two

Algeriandiplomatswereabductedandkilled - thecharge GéffairesAli Belaroussiandhisdeputy

51 Almasmari (n 47).
52 Omar ARJaffal, Translator Sami RH $EERXG u:KRYV WR EODPH IRU UHFHQW NLGQD
(Iraqg, 29 January 2016). Available at. <http://wwwrabnitor. Com/pulse/
originals/2016/01/iragvave-abductionsforeignersaccusations.html> accessed 2 February 2016.
53 1bid.
54 1bid.
55 1bid.
%8QLWHG 6WDWHV '"HSDUWPHQW RI 6WDWH %XUHDX RI 'LSORPDWLF 6H
Diplomatic Facilities and Personnel: 1998 91 $YDLODEOH DW KWWS zZzZZ VWDWH JRY
/documents/organization/211361.pdf> accessed 20 April 2016.
57 Al-Jaffal (n 2).
58 |bid.
59 |bid.
005p%& 1HZV p&DSWRUV NLOO (J\SW HQYR\ WR ,UDTY %%& 1HZV /RQGRC
<http://news.bbc.co.uk/1/hi/world/middle_eas t/4660909.stm> accessed 3 June 2016.
51 |bid.
52 |bid.
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AzzedineBelkadi®® In October ofthe sameyear, twoMoroccanembassyemployeeswvere
kidnappedn thehighwayfrom Ammanto Baghdad.

Anotherwavecamein November2005whenAl- 4 D  in@Gdg posteda statemenbn awebsite
sayinghat Abdel Karim el-Mohsfidi, a Moroccandiplomat.andAbderrahimBoualemhisdriver,
wouldbe executecisan examplefor otherschallenginghe p P X M D% A Sud@ngsdiplomat,
TahaMohammedAhmed,was hit by a straybullet while walking in the gardenof the Sudanese
Embassyn Baghdad® andHammoudahmedAdam,a SudanesEmbassgmployeeywaskilled
by unknowngunmerwhile driving in the Mansourdistrict of BaghdadOn November 12, 2005,
armed groupsittackedthe Omani Embassin Baghdadkiling an Iraqgi police officer and an
embassemployeeTheinternationadimensionof the Iraqi situationalsoaffectsRussiajn June
2006,in Baghdada Russiardiplomatwaskilled andfour diplomaticemployeesverekidnapped
by armed groups calledthe MujahideenShuraCouncil,which released video showingtwo of
the diplomatsbeingkilled. The group had demandethat Russialeave Chechnyaand release

Muslim prisoners8

However,the mostseriousdevelopmentn Iraq since2003 wasthe emergencef ISIS as the
controlling militia in swathesof northerniraq, particularlyafter they capturedMosul in 2014,
establishingauthority overthe surrounding regionof Ninevehandareasof Kirkuk and Salah
Eddin provinceas well as Tikrit city, lessthan100 miles north of the capital Baghdad Upon
seizingMosul, ISIS took over the Turkish Consulatan Mosul (which hasbeenthe bastionof
Turkishinfluencein Iragsincethe Ottomanera)andkidnappedheheadof thediplomaticmission
alongwith 24 staff members’

1.2.4 Other Countries

Thefundamentateasorfor nonstateactorssuchasterroristgroupstargetingdiplomatsin Iraq

wasthat thewiewedtheestablishmerdf diplomacywith the Iragi governmenaslegitimization

30%%& 1HZV P3UHVV IXU\ DVBBCINEOVE (LQrHOR, 128 July R00%) DAQadble at
<http://news.bbc.co.uk/1/hi/world/middle_east/4724323.stm> accessed 4 July 2016.

4 $QWKRQ\ + &RUGHVPDQ p,UDTYTV (YROYLQJ ,QVXUJHQF\ 7KH 1DWXUH
&RQIOLFWY for Strételig And IHternational Studies Available at
<http://csis.org/files/media/csis/pubs/060203_iragicombattrends.pdf> accessed 20 June 2016

85 Cordesman (n 64).

% 0%%& QHZV pu5XVVLD pWR NLOO ,UDT NLGQDSSHUVY %%& 1HZV /RQGR(
<http://news.bbc.co.uk/1/hi/world/middle_east/5125416.stm> accessed 3 April 2015.

% ))DJHO +DZUDP\ pn,6,6 PLOLWDQWY NLGQDS 7XUNLVK GLSORPDWYV DIWH
Guardian (London, 11 June 2014). Available at <https://www.theguardian.com/\0dl4/jun/11/isis
militants-kidnapturkish-diplomatsconsulatemosutirag> accessed 2 November 2016.
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of theUS occupation (i.eby legitimizing the governmenandstateof Iraq) 58 With theescalation
andproliferationof terrorismthroughoutMENA after2003,suchincidentsspilledoverinto other
statessuchasAlgeriandiplomatseingkidnappedn northern Malin 2012 (theywereultimatdy
releasedn 2014). Thesediplomatshad warnedheir governmentof the dangerbut they were
ignored,andalthough thep 7 D ZahtJihad O R Y H P ¢l@agédwo diplomats,anotherdied in
captivity. Furthermore,in 2013 three out of sevenAlgerian diplomatskidnappedin Gaoin
northern Maliwere executed dudo the Algeria n government refusingp release onef the
P RY H P le&lgvdfieldon terrorismchargesTheotherdiplomats werereleasedindersecret
terms,similarto therelease othe Mauritanianbusinessman Moustapkauld Imam Shafii, who
himselfhadbrokeredearlierliberationof Europearhostagefom thegrip of Al-Qaedan the

IslamicMaghreb Both AlgeriaandMoroccohavebeenincreasinglydrawn into terroristactions

againstiplomatsin NorthAfrica.®®

Jordanhasbeenthe exeptionwith thelack of attackson diplomats representinghe eyeof the
Middle Easterrstorm.The onlyrecordedexamplevastheassassinatioof the US diplomatLarry

Foleyin Amman inOctober 2002 byadicallslamicgroups’®

1.3 Arab Spring Revolutionsand the Breaches ofinternational Law

Regarding Protection of Diplomats

From late 2010 numerousArab countrieswitnessedvave of massprotestsandin somecases
revolutionsandcivil conflictsthat caméo beknownastheArab Spring,whichwasaccompanied
by aconcomitant wavef breache®f internationallaw, including attackson diplomats.This

studyfocuseson Libya in particularwhich hashada particularlynotableArab Springexperience
(transformingt from amoribundthoughstabledictatorialbackwateiinto a civil conflict scenario
of tentativepolitical transitionandthe proliferationof armedmilitias). Libya has hada serious
problemof attackson diplomatsincludingthecase ottheassassinatioof theUS Ambassador

58 Middle East News Paper, International condemnation of the killing of a large Algerian diplomats in

Iraq, Middle East News Paper (29 July, 2005). Awddaat <http://news.bbc.co.uk/1/hi/ world/ middle
east/4724323.stm> accessed 3 October 2016.

® +LVKDP OXZDIIDT p7KH VFHQHV RI WKH NLGQDSSLQJ HGLW $0JHULDC
Emirate, April 2012). Available at <http://www.aljazesam/news/ Africa/ 2012/09/

201292153136133412.ht mI> accessed 2 June 2016.

%%& 1HZV p86 GLSORPDW VKRW GHDG LQ -RUGDQYT %%& 1HZV /RQGR!
<http://news.bbc.co.uk/l/hi/world/middIe_east/2367?ilzl.stm> accessed 3 September 2015.



(Steven)aftertheUS helpedLibyanrebelsoverthrowtheformerregime.
1.3.1 Background to the Killing of the US Ambassadorto Libya

In 201 2Libyansrevoltedagainstheauthoritariardictatorshipf theGaddafiregime,andbrought
down hisgovernmentvith theassistancef NATO military forcesandfinancingfrom the GCC.
Latentcivil conflictsand interferencby otherstateshasensuredontinuednstability duringthe
postrevolutionary period,with both the governmenaind oppositiorgroupscommittingserious

violations ofhumarrightsalong withbreachesf internationallaw.”

Themurderof US Ambassaddbtevensn Libyain Septembe012wasthefirst murderof aUS
Ambassadosincel979. Havingearnedhe disapprobatiorof the whole Islamicworld afterthe
invasion and occupationof Irag from 2003, which by 2011 was accompaniedy massive
discontenwithin the US, the US supportof the interventionin Libya on humanitariargrounds
was supposed taeralda newdawnof US supportfor democracythroughoutMENA, afterits
lacklustrecondemnatiorof its alliesZine El Abidine Ben Ali in Tunisiaand HosniMubarakin
Egypt. The US had formerly freed Libya from Italian colonizationfollowing WWII, butit had
consistenthppposedsaddafiThusAmbassadoBtevengpersonified th&)Scommitmento afree

anddemocratid_ibya.”?

FurthermoreStevenavasan exceptionapractitionerof moderndiplomacy, with knowledgeof
the Arabic languagebroad appealo all sectorsof the population,and an extensive numbesf
friendsandallies in Libya, particularlyin Benghaziywherehe wasa majorfigurein theUS Special
Mission in Benghazianda SpecialEnvoyto the rebetled governmenthat eventuallytoppled
Gaddafi. The SpecialMission bolsteredUS supportfor /L E \ Di§nvocratictransition through
engagementith easterriLibya, wherethe revolutioragainstGaddafiwascatalysed, andregional

powercentre’®

Initially, the attackon AmbassadoiStevenwas thoughtto be perpetrated by an angry mob
responding to gideo made in the United States that mocked IslantheftophetMuhammad but
it is laterdeterminedo be a terrorist attack

“E-*DPDW\ * puaDWDU WKH 8%( DQG WKH /LE\D FRQQHFWLRQT 3¢«
http://www.aljazeera.com/indepth/opinion/2017/ 06/Qaltérya-connection

170612080219306. Html [last accessed 3 Jan 2018].

786 '"HSDUWPHQW RI 6 WD VBH YULSHFF RORDWIGE 1$G S5HSRUWY 8QFODVVLILH
<http://www.state.gov/documents/organization/202446.pdf> accessed 27 July 2015.

1bid.

“&11 /LEUDU\ p%HQJKD]L OLVVLRQ $WWDFN )DVW )DFWVY &11 /LEUDU\
athttp://edition.cnn.com/2B/09/10/world/benghazionsulateattackfast tfacts /index.ht ml Accessed 4
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US embassiethroughout théuslim world were subjecto demonstrationer attacksn protest
against vulgarpropagandélm madein the US thatmockedthe PropheiMuhammadas part of
the surgeof antrUS sentiment thdbllowed, Stevens andtherswerekilled by armedgroups’®
Contemporaneouslin Yemen,demonstratorbriefly stormedhe groundsf theUS Embassyn
6 D Q anfiluirnt theUS flag beforebeingdrivenback bysecurityforces.In Egypt,224 people
wereinjuredin protestoutsidetheUS Embassyn Cairo,with somedemonstratordemandinghe
expulsionof the ambassadorSmallerprotestswere reportedin Bangladesh|raq, Morocco,
SudarandTunisia’®

The killing of the US Ambassador in Libya whilst on duty, was the firstthiméad happened since

1979 creatingpolitical mayhemin theUS. Manyblamed th&Vhite Housefor instructingsecurity

forcesto hold back whenthe attackswere already happeningandthey claimedthat President
Obamawhilst avoiding callingheattacks3SWHUURULVW™ KDG OHG WR WKH LC
was denied by him when this becamea key issue in the 2012 presidentib campaign.
RepublicanslsoaccusedHillary & O L QStaeDepattmendf a failure to provideappropriate
securityandequipmenprior to theattacks which may hav@reventedhem Accusations were
madethatthe Department of Statialed to provide propesecuritybeforehand and as a result,

four Americangliedthatday.This put the Democrats in a highly precarious posi#acording

to some resourcehis lackof securityhasseenbureaucratianefficienciestaking the blame.

According to the source§lintondid notapprovenordery requestgor additionalsecurity’’

However, analysintheissueobjectively,awayfrom thehysterieof US political discoursetheUS
never formally committedroundtroopsto Libya or occupiedthe country,unlike in Afghanistan
after2001 andIraq after 2003 Thusthe extensivesecurityforcesthat were deployedin Libya
werefar in excessof conventionaldeploymentsallottedto protectdiplomatsin foreign states
(indeed critics of US foreignpolicy frequently opin¢ghatdespitethe official positionof p QoBots
onthe JU R X Q G deVd&tdinvadedLibya with massivedeployment®f specialforcesand
advisers)Logistically, thelack of securitywas considered a problern the confusing status of

October 2017.

®%%& u86 FRQILUPV LWV /LE\D DPEDVVDGRU NLOOHG LQ %HQJKD]LY %'
2012). Available at <http://www.bbc.co.uk/news/wedftica19570254> acssed 2 May 2015.

¢ Jeremy Bowen, Libya makes arrests over deadly US Embassy attack, BBC News, (14 September 2012).
Available at <http://www.bbc.co.uk/news/wortdiddle-east19595237> accessed 4 January 2014.

"&ODUN OLQGRFN p:KDW 5HDQD"\ #ID SERW G DU RMHIEF KD OODU\ &0OLQWR
21 WKH $SWWDFNV LQ /LE\D 7KDW .LOOHG $PHULFDQVY ,QWHUQDW.L
Available at <http://www.ibtimes.com/wha¢ally-happenedenghazfactsaroundhillary- clintonshandling
2012attacks2152398> Accessed 2 May 2017. 14



the compound;sinceit was neitheran embassynor official consulatejt was not considereah
budgetarytermsin the sameway asit would havebeenif it werea more traditional diplomatic
post/® Thedeficient securityesourcesn Libya andthelossof territorid controlin Libya by its
ostensiblegovernmentwuthoritieded theresearcheto research omechanismshat could have

saedthelivesof theambassadandthreeotherAmerican staffluringthearmedconflicts.

The most appropriatesolution was identified as the virtual embassyas explainedin detail in
Chapter3.
The motive®f thearmedgroupthatattackedAmbassadoBtevensrestill uncertain Theiractions
wereprobablydrivenin response to whathermilitantsdid in Cairocontemporaneousl{?’Some
mayhavebeenmotivatedby thecall by Ayman Al- Zawahiri- theleaderof Al-Qaedathought
to be operatingin Pakistan- madea daybeforethe eventto Libyansto avengehekilling of a
seniorAl-Qaeddeaderof Libyanoriginsin PakistanAlthoughAmericananalystdhaveneversaid
that this video played a rolein the Benghaziattacks® Ahmed Abu Khattala (hereinafter
U . KD W Mé@roribtiaderandperhaponeof theleadersof theattacks saidhewasinfluenced
by thevideo.Khattalais nowimprisonedoy the US underindictmentfor therole heplayedin the
attack8! The US capturedKhattalawithout prior notification to the Libya authorities outside
Benghazifor the part he playeih the Americarmissiony vV D W WibaralNd the murderof the

AmericanambassadalongsidehreeotherAmericanstaff?

Neither civilian nor military casualtiesvere reportedh the extractionof Khattala Twenty four
Delta Force commandolus a few FBI HostageRescueTeam agentsarrived shortly after
midnightat . KD W W D O D  V gkaRi &d,using sdbteriQgegrabbedhold of him pushing
him into a vehiclethen sped awamto the night. Khattalawaschargedn August2013for leading
atiackswhich led tofour Americandosing their livesThe Libyan authoritiestook this raid that
captureKhattalaas anattackon /LE\D §V V R ¥riddd Buclsauikit\for him tdacetrial in

Libyafor hiscrimes.HowevertheUS justified the raicasselfdefenceasKhattalawas planning

8 1bid.

”&11 /LEUDU\ t%HQJKD]JL OLVVLRQ $WWDFN )DVW )DFWVY &11 /LEUDU\
http://edition.cnn.com/2013/09/10/world/benghaansulateattackfastfacts/index.ht ml Accessed 5 October

2017.

8% QLFKDHO ORUHOO ,6,6 WKH *UHDW :DU RI 2XU 7LPH 7KH &,$TV )LIJKW
Qaida to ISIS (Twelve, New York publisher 2015) 341

811bid 341.

82 0LFKDHO =HQQLH DQG -DPHV 1\H p/LE\DQ JRYHUQPHQW GHPDQGV 86 !
FDOOV 'HOWD )RUFH UDLG WKDW FDSWXUHG KLP D uDQ DWWDFN RQ R>
at <http://www.dailymail.co.uk/news/articl2661576/ LibyargovernmendemanddJ-S - RETURN
Benghazimasterminecalls-Delta-Forceraid-captura-attack

Sovereignty.html#ixzz4hnd8USHZ> accessed 22 M?L)é2017.



onmoreattacks Khattalacouldbe facingthedeathpenalty.TJwould havebeena bettersolution
to theunilateralactiontakenby theUS, astheiractionwasin facta clearbreachof international

law 83

Thereisno evidencéo suggedhattheattackersntended taargettheAmbassadoor US officials
specificallywhen theystartecanyof thefiresthatnight® Theywerea groupof individualsentering
the building andthe attack wasot organizedyatherit wasa flashmob planningo enterthe
compoundto seehow muchharmthey could inflict. They did not appearto be looking for
Americango harmthemwith maliciousforethought but seemeahtenton lootingandvandalism.
It wasclearthatthesemobswerelooting andgenerallywandalising andestroyinghecompound,
andtheassociatedieathsveretragicconsequences thisattack.Neverthelesgsheywerea mob,
madeupof agroupof individuals, somef whomwerelslamistextremist$® However,Al-Qaeda
claims that Stevenddied of a lethalinjection while they weretrying to kidnaphim in a planned
operationin theattackon theUS Consulatén Benghazf® In view of all the confusionasto who
wasinvolved andtheir motive perhapghe bestway of finding answergo thesequestionsaand

bring clarityandclosurewould be througha TJ process.

Oneof theaccusationsnadeagainsiStevengy militantswasinterferencan theinternd matters
of Libya. Stevenspersonallyservedas the representativef America tothe Libyan National
Transitional Council in Benghaziduring the Revolution and then as Ambassadorto Libya.
Immediatelyuponassumindnisduties heexpressedthis greatpleasuran witnessing thegpeopleof
Libya revolting over the rule of the former Libyan regimeand he claimedto be proud of his
participationin the renaissancef a modernLibya on its way to freedomand democracyHe
expressettisdesire tdbuilda strongrelationship betweete US andLibya, andhis aspiratiorio
see a new Libya run under strong governmentinstitutions®” Albeit the implicit extensive
engagemendf the US in internal statebuilding within Libya was presentecbn humanitaian
groundsthe declaration®f theUS Ambassadarouldbe interpretedas aviolationof Art 41(1)
of theVCDR, wherebydiplomatsarepreventedrom interferencen internalaffairsof thehosting

83 bid.

84 Morell (n 80) 341.

85 |bid 341.

8 %LOO *HUW] p$0 4DHGD ZHDSRQV H[SHUW 86 DPEDVVDGRU WR /LE\D
Time, (June 4, 2013) Available at
<http://www.washingtontimes.com/news/2013/jun/4fakdaweaponsexpertusambassaddlibya-

Killed/> accessed 27 May 2017.
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Available at <https://wwvalarabiya.net/articles/2012/(:)LEg11/237447.html> Accessed 2 Nov 2017.



state®®

Clearly thesenonstateactorshold the US responsible fothe perceivedcrimes of individual
citizens;thisis the corollary of thedoctrine of Al-Qaedahatindividual citizens(i.e. civilians)in
democraticstates are legitimatargets due ttheirculpability in theperceivedtrimesof theirstate
(by whichtheyattempto abrogatehe staunchprotectionsof civiliansin Islamicrulesof warfare).
Regardlessof the motivationsfor thesecrimes,internationallaw holds thereceiving state
responsibleto protectdiplomatsfrom any attacks,as explainedpreviously. The International
Court of Justice(ICJ) alsospecificallyclarified thatattackson diplomatscanneverbe justified
aspunitiveactionsagainsthe sendingtate In thelran hostagerisis,thelCJ statedthatthecrimes
of the sendingstatesdid not allow the receivingstateto violatetheembassy othe sendingstate,
notingthat D O W KR X J K Mirkister for, EbERIQNALAEE hadallegedin his two lettersto the
Court that the United Stateshad carried out crimind activitiesin , U D Q { v O KIDHRWMIGY LW LH V!
do p Qdenatitutea defenceto the United 6 W Dalslinds\sificethe Diplomatid.aw providesthe
possibility of breakingoff diplomatic relationspr of declaringpersonanon grata membersof

diplomaticor consulamissionsvhomaybe carryingonillicit DFWL¥ LW LHV |

However, breakingff diplomaticrelationsn retaliationfor perceivedaffrontsor abusess
counterproductivegsit is insuch scenariabattherole of diplomatss galvanisecandmost
importantin promotingrelationshipsetweerstatesAccordingto Arts 40 #1 oftheDraft
articles on Responsibility of States for Internationally Wrongful A2801),where the
internationallywrongful act constitutes seriousreachby the Stateof anobligaion arising
undera peremptorynormof generainternationalaw, thebreachmayentail further
consequencdmthfor theresponsibleStateandfor otherStates. Irparticular all Statesn such
casesaveobligationsto cooperateo bringthebreachto anend, not to recognizeaslawful the
situationcreated byhebreachand noto renderaid or assistancto theresponsiblétatein

maintainingthesituationso created

This meetsthe requirement®f the ICJ in its decisionof the caseconcerning thdran Hostage
Crisis which statedthat: 1 Wplrttesshouldtake speedyactionand makemaximum efforts to
dispeltensionandmistrustandin thisa third-partyinitiative maybe L P S R U WNBv@rivefess,

88 Vienna Convention on Diplomatic Relations (18 April 1961) 500 UNTS 95, (entered into force 24

April 1964).

89 Case Concerning United States Diplomatic and Consular Staff in Tehran ((8tieeb of America)

9 |nternational Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts,
November 2001, Supplement No. 10 (A/56/10), chp.IV.E.1.

91 Case Concerning United States Diplomatic and Consular Staff iniT@bnited States of America
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thebreakingof diplomaticrelationss oftenadopted bytatesespeciallywhenthereceivingState
failsto meetits dutyof protectingheforeigndiplomatsof thesendingstate Historicalcasesnclude
the West German governmentorcefuly condemningthe failure of Guatemalao protectits
ambassadoYon Spretiin 1970,whowaskidnappedandheldto ransomwhenthedemandsvere

not metandno alternativevasfound,hewasmurdered?

The lyeakingof diplomaticrelationshipsetweerreceivingandsendingstatess nota new form
of reflectionof their discontent forunacceptabl@ctionstakenby other states However such
actionshave traditionallypbeengoverned by custorand protocol sincetime immemorial. For
examplethe customin ancientMesopotamiavasfor a hostto providetroopsto escortforeign
envoys; the lawgiver Hammurabionce refuse returnescortupon beingdissatisfiedwith the
message brouglhty the envoyof Elam, which was understoodo be tantamounto breaking

relationshipswith thelatter®?
1.3.2 The Legal Qualification of the Libyan Situation

Libya hasbeenfacinga prolongedpolitical crisissincetheoutbreak ofirmed conflictin 2011.Two
governmentglaim legitimacyat atime when effective control overmost of the geographical
expanseof Libya hasbeenassumedoy powerful armedgroups,with all sides committing
violationsof InternationaHumanRightsLaw aswell asconventionadomestidaw, emboldened
by impunity dueto thelack of anyreal prospect opunishment? Thejudicial systemwhichis
itselfin flux, nolongerworksin partsof the countrywith a notable shortfalih technical assistance.

However,somestateinstitutionsandcivil societyorganizationstill work tovaryingdegrees$®

As a resultof thelastwavesof attackon diplomatsduringthe Arab Springrevolution the Sixth
Committeeof theGeneraAssemblyconfirmedtheresponsibilityof hoststates tgrotectdiplomats
accordingo internationalaw with referenceo attacks orJS andotherenvoysn Libya, Sudan,
Egypt, Tunisia,Pakistanand Yemen, sending aclearsignalof the needto intensify effortsand

cooperatioramongstatego preventsuchassault§®

v Iran) [1980] ICJ Rep 3.

92 Barker (n3) 45.

% Linda S. Frey and Marsha L. Frey, the History of Diplomatic Immunity (Columbus: Ohio State University

Press 1999) 105.
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9 |bid.
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TheLibyancase of amttackon US diplomas seemdo be muchcloseto thehistoricd attackon
the case of amttackon US Embassyin Beirutin 1983, when Islamic Jihad attackedthe US
Embassyandthat led to the killing of 63 peopleincluding 18 Americans The embassywas
bombed witi20,000pounds okxplosivesTheoperationwascarriedon bya suicidebomber®’
Lebanonwitnessedmajor violenceduring religious and political internal conflict from 1975 to
1990, with armedgroups controlling many areasas in modernLibya; the salientdifference
betweenthe two casess thatthe Libyan conflict is a form of tribal conflict (in the absenceof

religiousor ethnicdifference$

With regardto internationallaw, in the case of LebanoandLibya the state governmentvas
basicallytoo weak toprotectthediplomatsin questionin theface of powerfulnon-statemilitary
actors.Converselystatecomplicity wasimpliedin the attackon the US Embassyn Tehranin

1979, duringwhich six peoplewerekilled andtheUS Ambassaddo Tehranalongwith 70 other

peoplewereheld hostageg.898

While this conflict is oftendescribedasthefirst encounterbetweerthe US andpolitical Islam,the
USin fact hasa long andextensivéhistoryof normalrelations with Islamicstates.The Kingdom
of Moroccowasthefirst nationto recognisg¢heindependence of tHgSin 17779 andin more
recenthistoryit leveragedhe politica Islamismbequeathed by theBritish to oustthelatterfrom

the ArabianPeninsulafterWWII, afterwhich British imperialismin the Middle Eastwaslargely

confinedto its de facto control over PersiaandMesopotamiat00 The problemof the US with

the spiritualmovemented by Ayatollah Khomeini that installedan Islamic theocracyin Iran,
replacinghepro-Westernsecularist monarchyf the Shahwasnotthatit waslslamist,butthatit
wasrabidly antrWesternand anticolonial. TheUS wasviewedasthe p* U H D Why6tBeWeR Q p
Iranian governmengnd Iraniansblamedit for its role in placingand keepindhe Shahin power
(afteroverthrowinghedemaocraticallyelectedeadeiMosaddeglin 1953,o0neof whosepolitical
heroesvasThomaslefferson).

After thelslamic Revolutiongenerabnticolonialhatredof theUSwasgalvanised byhe spiritual
significanceaccordedo suchsentimentsby thetheocratidranianregime. TheAyatollahhimself
blessedhe hostagdakingat the US Embassyfurther fuelling the J R Y H U QHutd [Qesdfaivst

97 Barker (n3)9.

%8 1bid 76.

99 White House (2013). Joint Statement by the United States of America and the Kingdom of Morocco. Office
of the Press Secretary. Available at: Https: //Obama white house.archives goe&be
office/2013/11/22/jointstatemenunited states -Americaand kingdom morocco [last accessed 3 Jan 2018].
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theUS 1%° Thepositionin Tehranwasa tenseoneandtheleaderof thediplomaticmissionat the

US Embassyn Tehranhad ntseveramessaggto Washingtort°! These all saithatif theShah

left Iran for medical treatment in thgsS, theEmbassyvould fall. PresidenimmyCarteragreed

to the shah been allowed entry for treatment although with much hesitation. This then enraged
the Iranian people o sawthisasnothing more than a smokescrdemring the Shahto the

USand from therglot hisreturnto lead Iran Thiswasonly a matter ofveeksbeforetheembassy

wasattacked.%?

Theembassyn Tehranis these dayan Islamic culturalcentreaswell asa museumpreserved
from earlier days when it wasrainfamousjail in 1979. Itis a symbol of the Iranian
revolution, and is knowregionally DV WKH p G H@Qd Briefacistoim\¥iis time such
astypewriters, communicatioaquipmentandprints ofold visaphotos aredisplayed Every
yearon the anniversary of the hostage incident, the Iranian government holdaradlieisant
1" H DOASKR H U, juStBghappeneth 1979103

ThelCJdeterminedranto bemore thamegligenin thesecircumstance$?*Theyhad,on 1March
1979, clamedto be making arrangementso preventthe United Statesembassyfrom any
takeoversr attackshowevermanylranianauthoritiesapproved othetakeoverandtheForeign
Minister claimedthe US wasresponsible fothe event Iran deliberatelyignoredrequestdor any

release ohostagesind should for thesareasonsmakereparatiorfor ther actionst©®

ThelCJ examinedheseizureanddetentionof US diplomatsandmembersftheir staffby agroup
of militants (students)n Tehranin accordancewith internatimal law. However,lran adopted
Shariaand changed it€onstitutionin 1979; while Libya hasneverhad anyislamicaspirations,
beingnominallysocialistsincethe GreenRevolutionof 1969 Thepost2011 political militias in
Libya generallyclaim that theyapply Sharia,accordingto  which diplomatshaveimmunity from
prosecution,freedomfrom arbitraryarrestanddetentionandthe insurancef propercareand

treatmentAlso, thediplomatsenjoyedreedonof religion,asexplainedn Chapter2 of thisthesis.

100 Francis Owtram. A Modern History of Oman: Formation of the State since 1920 (IB. Tauris 2004
) 91.
W16XVDQ &KXQ p6L[ 7KLQJIV \RX GLGQTW .QRZ DERXW WKH ,UDQ +RVWD.
(July 16, 2015). Aailable at <http://edition.cnn.com/2014/10/27/worldéacthingsyou-didntkn ow about
the-lran-hostagecrisis/index.html> accessed 5 July 2017.
102 hid.
103 1bid.
104 Case concerning United States Diplomatic and Consular Staff in Tehran (United StatesricBAntran)
[1980] ICJ Rep 3, paras 69.
105 |bid, paras 6979.
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Only underextraordinarycircumstancemightenvoysbe detainecandimprisonedandthatwould

be in theform of specificreprisalan kind. A casein pointistheProphetO XKDPPDG{V GHWHQW
without physical harm, of the envoysof Mecca during the negotiationson the Treaty of

Huddaibiya, becausehe Meccanshad detainedhis emissariesThe practice of the Prophet
Muhammadembedswithin Shariarespector the customaryrulesandprotocolsof international
relations.TheProphetgrantedmmunityto foreigndiplomatstheir families staffandservantsand

dealtwith foreigndiplomatghesameashedealtwith Muslim diplomats.1106

This practice was continudoly Muslim statesin modern dayinternationalrelationsin their
acceptancef theVCDR 1961andVCCR 1963 ordiplomaticandconsularelationst®”

The foundationsof Shariaare the Quranand the sayings(hadith) of the ProphetMuhammad
Variousschoolof IslamicjurisprudenceinterpretShariain light of theseandthepracticeof Al-

KhulafaAl-Rashidur(the u 5 L J &@Md€d & D O wBdsiicEeedetheProphete. 632661AD),

theopinionsof the Companionsf the Prophetandthe consensusf jurists;the Jafarischool(i.e.

ShiaMuslims)attributegreaterauthorityto theverdictsof Imamg(i.e. Ayatollahs) while Sunnilegal
thought ismorecodified accordingio recognisegrecedentandpreceptsAccordingto Sharia,
theHeadof the State(thecaliph)is permittecto entertreaties'®

Iran and Libya as signatoriesof the VCDR 1961 andVCCR 1963 are thereforeobligatedto
abideto the term®f these treatieg\ccordingto prophetianjunction Muslimsareobligedto apply
conventionsandabideby their obligationsunlesstheseclearly contradictSharia(e.g.a Muslim
communitywould be obligedto honoura military pact of defence, but not onef aggressive
conquestor worldly purposes)ConsequentlyShariaobligesostensiblyislamic statedike Iran
andLibyato be boundby thetreatiesof 1961and19631°° asexplainedn thenext chapter.

However, the nonstate Islamist militias who claim responsibility for murdering the US
Ambassadoio Libya in 2012 mightclaimthatanyagreementsmadeby Gaddafiarenull andvoid
andthatit is notincumbenuponthemto honourtreatiesnadeby Gaddafias anon-Muslim leader

(accordingo their understanding).

106 Javaid Rehman, Islamic State Practices, International Law and the Threat from Terrorism: A Critique of the
Clash of Civilisations in the New World Order, (H.A.R.T Publishing 2005) 119.
W gKHULI %DVVRXQL pBURWHFWLRQ RI 'LSORPDWY XQGHU ,VODPLF /DZ
International Law 609. Available at
http://www.jstor.org.libaccess.hud.ac.uk/stable/pdf/2201651.pdf?refregid=excelsior% 3Ab0f7f61ced2
3bfe65356d08a 79fe4203 Aessed 3 August 2017.
108 1hid 609.
109Bassouni (n107) 609.
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Returningto the practicalimplicationsin the caseof Iran, theICJ statedthat 1 Wrrithn security
personnehre reportedo havesimply disappearedrom the sceneat all eventsit is established

that theymadenoapparengffort to deteror preventthe demonstratoirom seizingghe HPED V V\{V
SUHPEYHVT

Although Iran had undertaketo protectthe US Embassythe guardsdisappearediuring the
takeoverandthegovernmentlid not attempto stopit or rescuehe hostagesTheUS arrangedo
meetwith Iranianauthoritiesto discusghereleasef thehostageshowever AyatollahKhomeini
forbade the latterto meetthe US representativedheUS subsequentlgeasedelations with
Iran,applieda tradeembargo (includingil importsfrom Iran), andblockediranianassetsgespite
the militants not actingon behalfof the stateof Iran; thusthesepunitive measuresvere purely
because Irahad notupheld itsresponsibilityto protectUS nationalsand diplomaticpersonnel.
Oneof thedemand®sf thehostagetakers washereturnof theformerShah (tdacetrial); hewas

receivingmedicalreatmentn theUS 111

Thecase ofLibyain 2012is similarto the Iranian hostagerisisin 1979in thatin bothinstances
the stategovernmentvas a postrevolutionaryregimethat failed to protect diplomatsand their
premises,in a contextof massivepublic outrageagainsthe US andits imperialistandWestern
associationslran wasfoundto havemadenoefforts to protectdiplomats,which wasa major
violation of Article 22(2) of the VCDR, which obligesstates tomake efforts to protectthe
diplomats: p 7 KeldeivingStateis undera specialduty to takeall appropriatestepsto protectthe
premisesof the missian againstanyintrusionor damageandto prevent anydisturbanceof the

peace othemissionor impairmentofits GLJQ LW\

Furthermore|ran continuedts violation by nat takinganyfurtherstepsto protect the diplomats
evenafterthedecisionwas madehelCJin its & R X QW of 15 Decemberd 979 which ask
themto release¢hehostagesp WaOrnmenof Iran mustimmediately releasthe UnitedStates
nationalsheldas hostagesndplacethe premisef the Embassyn the hands of the protecting
S R Z HiHBwever, the decisionof the ICJ was rejectedby Iran. The Ayatollah declaredthat
1 7 idatentionof thehostagesvould continueuntil thenewlranianparliamenhadtaken adecision

110 Case concerning United States Diplomatic and Consular Staff in Tehran (United States of America v Iran)
[1980] ICJ Rep 3, paras 69.
111 Case Concerning United States Diplomatic and Consular $taféhran (United States of America v Iran)
[1980] ICJ Rep 3, paras 69.
112 |hi
Ibid.
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asto their | D WCHnversely, the.ibyan governmentlid takegenuine ifineffectualmeasureo
try andprotectdiplomatc personnelandhassincetakenreal stepsto avoid anyfurtheractsof
that kind, reforming its locallegislationand enactingantiterrorismlaws that unequivocally
regardwrongful acts againstdiplomatsas terrorism (andhusas more serious offencesthan

conventionatriminal categories).

While thisresearchs mainly concernedvith attackson diplomatic personnebndtheir premises
in MENA, thisis nottheonlyregionto witnesssuchviolence;for examplejin 1999 aNATO bomb

struckthe Chinesembassyn the Yugoslavcapital,Belgradet'4

Furthermorein 2001, the Canadiarand Italian embassies London wereattackedby 150 antk
globalization protestersyho smashedavindowsanddamageda car. However,no key incidents
or injurieswererecountedin responséo thekilling of arioterby ItaliansecurityforcesattheGroup
of Eight(G8) summitin Genoa,a protestoutsidethe Italian embassyncludeda tiny numberof
rocketsbeingthrown by protesterscausingminordamageo a building nearthe Italian embassy.
The protestsmovedlater on towardthe Canadian embassyherewindowsweresmashe@nda

carwas damaged!®

In January?2014,the Russiarembassyn Ukrainewasattackedby Ukrainian protestersurling
eggsandpaintatthebuilding, andmore seriouslg petrol bomb;windowsweresmashedndflags

torn down. Someprotesterswearingbalaclavasverturnectarswith diplomaticplatest'®

Given that such eventsare becominghe norm, the traditional assumptionsof diplomatic
relationshipseemto be under mortathreat,consequently threatenitige entire MENA region
and the securityand peace of the whole world. The internaticmal communityneeds to work
togetheto tackle thesseriousattacksagainst diplomat$ diplomaticrelationshipbetweerstates

areto be maintained.

In stateswith asituationof internaltensionpolitical disturbanceopr civil war,diplomaticpersonnel
andpremisesaremorevulnerableo directthreatspecausef theweaknes®f thestate security

to controlprevailing conditionsandthe correspondingtrengtheningf non-stategroups.

1131bid.
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1.3.3 Applicable Law for Justicefor Diplomats in the Time of an Internal

Armed Conflict £The Exampleof Libya

Thequestiorarisesasto whatlawsareapplicableduringinternalarmedconflict for theprotection
of diplomats.Although the VCDR is the customary internationallaw that would apply, this
Conventiondoesnot setout the punishmentfor offendersit merely mentionghe possibility of
suitablepunishmentbeingsetoutin theinternd lawsof thestateparties.Thisis why thisresearch
examinesthe internal laws of Libya, to find what is applicablein the case ofthe kiling of
AmbassadoBtevensDuring internal armedonflictsandthetimesof tensionanddisturbancethe
Libyan authoritiessuspendedll otherlawsandappliedthestateof emergencyaws. By critically
examininghesdawsandtheirapplicationsthisresearctdeterminesvhetherthe mechanisnisr

finding justicefor thediplomatsn Libya are adequate.

Underinternationalaw, Libyawasobligedto exercise dudiligenceto preventanyattacksagainst
diplomatsand,if thesemeasurefailed toprevent attackgo find justicefor those diplomatsThis

mightrequirethe enactment afiternal lawsn thisregard For exampleduringtheattackagainsthe

US EmbassyheLibyanauthoritiedailed to protecttheUS Ambassadohuttheydeclaredh state
of emergencyandenactedantiterrorismlaw, asexplainedn thenextsection.

1.3.3.1 Stateof Emergency

Statesoften declarea stateof emergencyindercircumstancesf extremetensionsandinternal
conflict!'” One of emergencycharacteristicss the rescueof diplomatsandthe protectionof
foreigndiplomaticpremises alongith hoststate governmentuildingsduringtimesof internal
armedconflict and politicaltensionswhich is what happenedn Libya in response tthe attack
againstheUS AmbassadoBy declaringemergenctatushe Libyan authorities exercisedue

diligenceto avoidmoreattacks'*®

However thenew Libyan government lostontrol of its armed forcesnd as a resultould not

protectdiplomats. Armednilitias with defacto authoritywere known to havestablishetheirown

1Draft Constitutional Charter for the Transitional Stage, the Constitutional Declaration. (2011).
18 (OUDDHG 1HZV W'HFODUDWLRQ RI WKH VWDWH RI HPHUJHQF\ LQ /LE\IL
Elraaed News (Libya Sep 201 &vailable at <http://elraaed.com/ara/maghreb/3928Bccessed 3 October
6DXGHUYV 1HZV p(J\SWLDQ DXWKRULWLHY GHFLGH WR DSSO\ DOO
VHEXULW\Y 6DXGHUTV 1HZV (J\SW 6HS essfonDdud@absafarifl4D3B> KWW SV
Accessed 3 Oct 2017.
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illegal tribunalsand prisons.Libyan authorites have no control on armedmilitias and cannot
charge them faanycrimescommittedby them?1° This contributedo its inability to arrestanyone
for theattacksn Benghazi ir012.

Thejudicial systemis still weak andiulnerableandin some areas of Libyanblongerworks The
armedmiilitias in effect havetotal impunity, and do not view themselves abeing subjectto

internationabr nationallaw.12°

Furthermorel ibya wasalreadyunderthestatusof emergencyrom thebeginningof thepolitical
tensionsandinternal armecaonflict in Libya even beforghefall of the Gaddafiregime,andlong
beforetheattackon US diplomats; theleclaratiorof anemergencyvasthusa reaffirmationof
anon-going chaotisituationwith incoherentawuthorityandorder.Thestateof emergencin Libya

isan unsuccessfuystentor preventingdiplomatc attacksandis unable taddressnstability.

According to internationallaw, diplomatsare duty bound toespectlaws of a hosting state;
howeveremergencyrdersmightrestrict diplomats frormovementasconfirmedby Article 41(1)
of theVCDR (1961),whichis generally againgheir customaryrights, privilegesandimmunities
andwhichis thus justifiedon the groundsf protectingthe diplomatsthemselves?! Althoughthe
Libyan Emergency Law did not explicitly restrictthe movemenbf the diplomats, thetateof
emergencygometimesestrictsthe movemenbf diplomatswhenstatesexplicitly setit out, which
severely limits their ability to conductdiplomaticrelationswithin the country'?? An alternative
couldbeto leavethecountryandengagén e-diplomacyduringthestateof emergencyasdiscussed
in Chapter3 of thisthesis.

1.3.3.2 Anti-Terrorism Law

Libya hastriedto seela solutionto adhere tats internationatlutiesto protectbothdiplomatsand

198QLWHG 6WDWHYV '"HSDUWPHQW RI 6WDWH pu7KH ZHDNQHVV RI WKH V!
of the Organization of the victims of human rights in Libya in 2013, Bvailable at

<http://www.qurynanew.com/58596> accessed 25 Mar 2015.
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95, (entered into force 24 April 1964).
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News (Kuwait October 2016). Available at
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16-15-37-29&catid =478%3A 01&Itemid=371> Acceszsgd 3 October 2017.



embassiesyhich gave riseto Law No. 3 Anti- TerrorismAct of 2014. This Law specifies
prohibitedattemptingto capture prevenor impede thevork of diplomaticmissions

Whenthe Gaddafiregimecame to an endhefirst full prosecutiongarried outby theincoming
Transitional Council wereasesgainsprevious officialsaccused ofabotagingliplomatic missions
andstructuresAtrticle 12of the Anti-Terrorism Acipreventedhekidnappingarrestanddetentiorof
diplomats!?® Article 14 of thislaw preventsforceful enter in tathe premiseof any diplomatic
missionin Libya.1?4

Althoughtheseareworthy lawssetout by the Libyan legislatureto guarante¢hatsuchacts are
notcommitted withimpunity, it is effectively a gesturawith little practicalimport,andit wasenacted
without seriousprospectof applicationin the current political and securityreality. TheLibyan
governmentacksexecutivepowerto ensureenforcemenof thislaw, rendering it without validity
This comedrom JR Y H U Qtetalgziéficentrol overLibya Y aécurity*?® However despitethe
enactmenbf this law, the reality remainsthat attacks (plannedor executed)againstdiplomats

continuein Libya.?®

Thequestiorarisesasto whetherthislaw canevenbe appliedwith theresumptiom of anormal
state;in sucha scenariocouldthe US ambassadoiWR /L E\D TV 2012 be(@iridddcualide
underthe Anti-Terrorism Act? It is a generaland acceptedpracticethat laws do not apply
retrospectivelyThe Libyan CriminalandPenalLaw in article Jtateghat ¥hereis nocrimeand
punishmentvithoutrelevaniarticles’, andArticle 2 of thesamesaysthatthe basis fopunishment
of crimesis thewritten lawat thepoint theallegedcrimehappened?’ Althoughlaw canapplyto
previouseventsif it stateghatit canapply retrospectivelyhoweverthe Anti-Terrorism Actof
(2014)did not allow this, mainly becausehe governmentvas desperate to seepprochement

with militias that would inevitablypetargetedoy thelegislation Thisis in the interestef national

22 06KDOO EH SXQLVKH G aBdrn &f 20yearRe@dh df@histidRally committing one of the

following offenses, 1. Kidnapping of an internationally protected person. 2. Arrest of an internationally

protected person or suspension or imprisoned or detained without legal permisBiamagjing the official

premises or private residential places, transportation of organs or persons enjoying international protection that
would put their lives and their freedom or lives of people living with them at risk. 4. arrested person or
suspensionty GHWHQWLRQ ZLWKRXW OHJDO SHUPLVVLRQ «¥

124 y)VKDOO EH VHQWHQFHG WR OLIH LQ HDFK RI LQWHQWLRQDOO\ FRPP
1. Entering premises a diplomatic mission or consulate or premises one of the international or regional
organizationsif LE\D RU IRUFLEO\ UHVLVW WKH FRPSHWHQW DXWKRULWLHV
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unity. It doesthoughstatein theintroductionthatonereasonit was draftedvasin response¢o
whathappenetb theUS Embassylong with theilmbassadon 2012 ,andthe lawhas apecific

aimto protectembassieandconsulates Libya.

From the aboveit is clearthat the Libyan authoritieshavetried different methodsto protect
diplomatsandfind justicefor them,but they havebeenpractically unsuccessfulThe Libyan

governmenthasno authorityto apply theselaws becauseof the de factojurisdiction of armed
groupsovermuchof Libya. ThereforethisresearcHindsthatthe exerciseof diplomaticrelations
with Libya throughe-diplomacy might be amore practical solutionto avoid attacksagainst
diplomatsduringtimesof armedconflict anddisturbance, whestategovernmentsose effective

control overtheir customanyerritories.
1.4 Overview of the ResearchProblem

The obligationof the receivingstate toprotectdiplomatsis a considerablehallenge especially
when therés a situationof internal disturbancesndtensionsandinternd armedconflict. In such
casesa statemayloseits control ovetthewholeor part of its territory. For example theLibyan
Governmentiost such control during theinternd armedconflict andwasthus unabléo provide
sufficient protectionto preventattacks on US diplomats.Suchcasesraise uneasguestions
concerning state responsibility. The questionis whether the receivingstate stil has the
responsibilityto protect diplomatsdespitdosing effectivecontrol overterritory; this questionis
particularlytopicalgiventhespateof attackson diplomatghroughouMENA overmanydecades,
escalatingsince2003,andgivenafillip by the Arab Springsince2011. Therecenteventsraised
important and normative issussout stateesponsibilityduringinternalconflict, disturbanceand
tensions.

Furthermore,despite the prevalenceof internal tensionsover the past few decades,the
responsibilityof nonstateactors,particularlyrebel militias, hasbeenneglectedn international
law. Thisresearclktonsiders suclssuesof law in timesof tensionanddisturbanceArticle 1 of

Additional Protocolll stateghatits rulesdo notgoverntensionsanddisturbancasthesedo not

. . . . . 128 . .
comprise armedonflictaccordingointernationalaw, — asexplainedn Chaptei3; in mostcases,

internallaw dealswith suchsituationsSuchtensionsanddisturbancesanclude riots, isolatedand

128 protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of NonrInternational Armed Conflicts (Protocol 1) (Adopted on 8 June, entry into force 7 December
1978, in accordance withrticle 23).

27



sporadicactsof violencegenerallycoveredoy conventionatlomestiqcriminal) law, but conflict
parties(including states or governmentsare also required to respectapplicablelnternational

HumanRights Law.

Justiceand remedyor diplomatswho sufferduringthisinternalarmedconflict andor in timesof

tensionandpolitical disturbancés themainconcernof this research.

Several statelsavetried to dealwith reparatiorfor victimsin the periodduring andatfterconflicts
by enactingl'ransitionallustice_aw, howevelthis doesnot referdirectlyto diplomatsasvictims
nor considetheir specialstatusanddiplomatc protectionandthe duty of hoststateso protect
them.

In thisrespectthisresearchwill seekto:

1. Determine theesponsibilityof Libya underinternationalaw for attackson diplomats.

2. Determine whethdribya effectivelytook all appropriatestepsto protectdiplomatsduring
theperiodof tensionsanddisturbancesandinternalconflict, asstipulated undenternational
law.

3. Find effective ways of improving the law on diplomatic protection during internal

disturbanceandtensionsaindinternal armecdconflict.

Theaboveaimswill be achievedhroughthefollowing researclobjectives:

1. To critically analysethe casesrelated to attack on diplomats and any other
circumstanceposinga threatto them.

2. Tocritically review themeasuretakenby hoststatesbefore,duringandafter the
attacks.

3.  To determingthe responsibilityof the receivingstateregardingthe protection of
diplomats.

4.  Tocritically analysaheelement®of thereceiving V W Daspdrfsigilityfor attacks
on diplomats.

Accordingly,theresearclguestionsre:

1. Canreceivingstatesunderinternational lawbe heldresponsiblefor the attackson

diplomatsduring the internal disturbanceandtensionsandinternd conflict when
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hoststateloses control?
2. How effectiveis the currentlegalframeworkfor the protectionof diplomatsin times
of internal disturbanceandtensionsndinternal conflict?
3. Whatisthe natur®f thecurrentconceptualrameworkfor theprotectionof diplomats
underinternationallaw?
4. Isthecurrentsystenof redressinderinternationalaw adequatenougho remedy
theviolentactsagainstdiplomats?

5. Cannonstateentitiesbe heldresponsiblgor reparationsinderinternational law?

1.5 Scopeof the Study

Thisthesigocusen theresponsibilityof thestatefor theprotectionof diplomatsduringthetime
of tensiondisturbanceandinternal conflict when the statelosescontrol overterritory. It should
be reiteratedthat this study is limited to the case of diplomats,and notconsulsor ancillary
diplomatic personnelliplomatsare politicad |1 X Q FW L ReQr&ehtatd/@fftheir state, while
consulawofficers havano suchfunction?® Thisis why consulainstitutionsareof lessimportance
(e.g. in implying recognitionof states)comparedto embassies, anoinmunities grantedto

ambassadoraremarkedlydifferentfrom thosegrantedo consuls-°

Theresearcher chodmth timesof internaldisturbancendpolitical tensionsandinternal armed
conflict becausd is difficult to distinguishbetweerthese twdimesor situationsand alsdecause
of theambiguityof theterm nonrinternationalarmedconflicts anduncleaboundariebetweent

andinternaldisturbancendpolitical tensions.

1.6 Literature Review
1.6.1 Existing Studies

Theintention of thisliteraturereview is to makeuseof earlier publishedmaterid regarding the
subjectandto tapinto anauthoritative knowledgease Primarily, this reviewmakest possibleo
congregateextendedknowledge regarding the protection of diplomats and secondly the

contributionof thisreviewisto givepeoplea ketterview abouttheresponsibilitie®f thereceiving

129 Edwin M. Borchard, The Diplomatic Protection of Citizens Abroad (The Banks law publishing co 1915)
$QQHPDULHNH . Q]JOL p([HUFLVLQJ 'LSORPDWLF B3URWHFWLRQ
DQG &RQVXODU $VVLYV VWarKrstfutfirausl &nd0 D [
ischesdffentliches Recht und Vélkerrecht, 321 Available at
<http://www.zaoerv.de/66_2006/ 66_2006_2_ a_ 321 350.pdf> accessed 10 July 2015.
BOKinzli (n129) 321.
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statefor protectionof diplomatsin time of tensionanddisturbanceandinternal armed conflict,
especiallywhenthestatelosescontrol overthe territory.

Several secondary and primary resout@&focused on the protectionof diplomatshowever
this chapterreviewsonly the mosimportantbooks and articleson this topic. It is importantto
mentionherethatthe mostof articlesor bookswritten in relationto the protectionof diplomats
focusedon oneof theimportantissueghatfacedthe host or sendingstate within theirtask or
obligationto protectdiplomats:kidnapping.Diplomatsare primetargetsfor kidnapperseeking
ransomor symbolicvictories (sometimesncluding executions)Somediplomatic kidnapvictims
are releaseds a resultof negotiations, oftersecret,by eithertheir own governmentor the
receivingstate.

In p 7 Khiplomatic Kidnappings: A Revolutionary Tactic of Urban 7 H U U R Bauxhahfi
discussedhe responsibilitiesof states regardingattackson diplomats, exploring diplomatic
kidnappingsin its political and legal aspectsgexplainingthe responsibilityof stateand private
individualsin time of civil war and disorder However, his discussion does rnatludethe
situationof thelossof effectivecontrolby thereceivingstatein times of disturbancendinternal
armedconflict. Also, this work is lessrelevantto the otherissues that might face diplomats,

including killing, and it is mainly concerned with cases in Latin America and Canada.

Thisbook analyses thmternationatlebate actionby the Organizatiorof AmericanStatesand
Congressionatommitteehearingswithin the contextof urban guerrilla terrorism,international
legal norms, and world diplomatic practice. The book set the phenomenorof diplomatic
kidnappingwithin the contextof urbanterrorism,and dealt with real case studiesof recent
kidnappinggindsomepolicy problemsreatedy themfor diplomatsandgovernmentsoncerned.
Furthermorelegalpreceptsandpolitica realitieswereexploredin an attemptto incitefrom them

somepositive policy recommendation®r futuregovernmentadction3!

Baumanrstatedthatthe problemof kidnapping diplomatsmustbe analysedhroughthelegaland
political aspectsThis approachmight requirea comparableexaminationof internationallaw,
internationalorganizationsnd internationgpolitics. There isalso a need forsome attentioto
each oftheseaspectof diplomacyand the ways in which theglateto the others ando the
diplomatickidnappingghemselves.

Chapterl of % D X P I TBY dookdealswith kidnappingswithin boundarie®f revolutionary

131 Carol Edler Baumann, The Diplomatic Kidnappings: A Revolutionary Tactic of Ureamorism, (Martinis
Nijhoff 1973).
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terrorism.Thekidnappingsalsohaveserioudegal ramificationsas well as just political on@sthe
areaof globaldiplomacy Chapte2 examinesliplomatc inviolability andthediplomatas avictim,

examiningthe history of diplomatc immunity andthe importancef diplomaticimmunity and
privileges.Chapter 3 considerghe responsibilityof the state toprotectdiplomats,determining
whenthe state hasesponsibilityfor protectionof diplomatsmayarise Thestatehaseitherdirect
responsibilityfor theactionsagainsthediplomats (forits own acts)or indirectly (fortheactsof

others).Thestateis responsible fodirector indirectactionwhethethisactionwasby commission
or omissionChapter4 practicallyexplainsthe kidnappingof diplomatsin Latin America,andthe
reasondehindsuchkidnappings andtheright of extraterritorial asylum.Chapter5 dealswith

theproblemof kidnapattemptsaindransom asin alternativeto the releasefdiplomats.

Chapter 6 examineseveralcases of3V X FFH W& DS@ R QibSStheONVE Q DIm8 HU V I
theirdemandgully met,andsomesituationsvheresupposedkidnappingattemptsveremadebut
failed, andat leasttwo cases okidnappingswherehostagesverelet go eventhoughthe host
governments refused toaccedeto N L G Q D 8eridrdid/The host state, becauseof its
internationalobligations,in most caseshas metthe N L G Q D fequideohehfdo releasethe
diplomatswhich encouragekidnapperdo increaseheirtargetingof diplomatsgcreatinga major
dilemmaChapter7 continuesn thekidnappingof diplomats showingthatit is notlimited to Latin
Americabut also extend$o North America.This chapterreviews W H U Ut€hhlgied¥ ¥sihg
innocentvictims as negotiating tools ofpolitical blackmail and persuasionThe reasonfor
targeting diplomater politiciansis thatin suchcasesN L G Q Dd&e®@a&htsveftonsidereanore

seriouslyandaremorelikely to be met.

Barkeralsodealtwith theproblemof the kidnappingof diplomatic personnelshowinghistorical
perspectiveson protection and fighting againstterrorism; p 7 KR4Motection of Diplomatic
3 H U V R¥&iQ bsénfladditionto the growingliteratureon thetopic of protectionof diplomatic
personnelconsularand other representative®f statesand high ranking stateofficials. It is an
importantresourcdor anyresearcheookingto researclondiplomatic protectiorstaff. Thisbook
alsolinks betweerthe pastandmodernattackon diplomatsto showhow diplomats havéeen
targeted by terrorists throughouthistory, for the same rationalethoughusing differenttactics
However,whatwasmissingfrom B D U N H U finés &deiRdNstrabn of therole of diplomats
and diplomatic ways to mediate conflicts between statethroughout history, without which
contextuabackgroundhesignificanceof violenceagainstliplomatsis unclearasthe importance

of the protectionof diplomatic personnelis not justified without graspingtheir political (i.e.

B2Barker (n 3).
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diplomatic) function.

Barkeranalyses thpracticeof abuse othe dutyof protectionof diplomaticpersonneblndtheir
premisegrom theancientimesto the presentstudyingtheimmunityof the diplomaticpersonnel
from both historical and legal aspectshased orthe functional necessitytheoryto justify the

rationaleof theimmunity andprivilegesof diplomatc personnel.

Thechaptersf thisbook are not organizedas article-by-article commentarieshut in termsof

subjectmatterandlegalframeworkissues.

Chapterl explainsin detail the problemof the developmenin terrorist attacksagainstthe
diplomatsand consular officialssincethe early 1960s. The writer focusesparticularly on the
problemof kidnappingBarkerstateghatalthoughthe VCDR andtheVCCR arethefoundation
of diplomatic and consullaw, staterecognitionof theseconventionsdoesnot help solve the
problemof the targetingof diplomaticpersonnel bynonstateactors.Chapter2 examineghe
frameworkof the study andthe termsof diplomacyandthe personswho corduct diplomatic

mission.

ChapteB focuse®n thehistoricaland theoreticaispectwith notablygoodmaterid in thisregard
showing how the issueof attackson diplomatshas developed, despite the effortsof the

internationacommunityto protectdiplomats Chapte#t explainsthelegalaspect otheproblem
of diplomaticpersonnekidnappingandhow internationaiaw, includingtheVCDR andVCCR,

thelnmanReport,OmnibusDiplomaticandAnti-Terrorism Actof 1986andtheCrowe Report
intheUS; andthe 1CJ opinion havelealtwith thisproblemand conceptualisedateresponsibility,
with particularexplorationof the TehranHostageCrisis or case concerning UnitedStates

Diplomatic and ConsulaStaffin Tehran3?

Thepunishmenbf crimescommittedagainsdiplomaticpersonnels widely discussedyy Barker
in thefifth chapter showingthe challengedacingtheenactment othe 1973UN Conventionon
the Preventionand Punishmenggainstinternationdly Protected”ersonsincluding Diplomatic
Agents!3* He highlightedthe historicalissueof targetingdiplomatsand provided verimportant

casego showhowthesdssuesregoingon, explainingvery clearlythescope otheproblem.

133 (United States of America v Iran) (Judgment) [1980] ICJ Rep 3.
134 (Adopted by the General Assembly of the UN on 14 December 1973, entered into force on 20 February
1977) UNTS, vol. 1035, and p. 167.
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Chapter6 dealswith theproblemof kidnapping frontheapproach ofdoptinga multi- faceted
approacho resolvingthe problemof attacks ordiplomatic personneln the TehranHostage
Crisis,Barkeranalysedtateresponsibilityfor theprotectionof diplomatswith regardo theVienna
Conventionsof 1961 and 1963. While noting that theseConventionsundoubtedlyprovide an
importantview of the issueslealtwith, the ICJ dependedn severalother laws to confirm state
responsibility 4 « 2 S W IPR@Qd@I&0 the two Vienna Conventionsof 1961 and 1963 on,
respectively,Diplomatic and ConsulaRelations,1955Treaty of Amity, Economic Relations,
and ConsularRights betweentheUnited Statesand , U D ¥P«The ICJ found that Iran was
responsibldor the attackontheJS Embassyn TehranunderArticles22(2),24-27 and29 ofthe
VCDR, and Articles 5and36 oftheVCCR, andof Article 11(4) ofthe1955Treaty¢ andthe

applicablerulesof generainternationalaw.

Barker presentsa very coherentanalysisof stateswith regardto applicablelaw, and in many
occasions referfo the attack on diplomatsduring the civil conflict or revolution. However,
Barkerq \discussion doesnot extendto the responsibilityof the state,individuals and armed
groupsin extraordinaryconditionssuchasthe time of political tensionsandinternaldisturbance
andinternal armedconflict, especially when the statelosesterritorial control. Thereis a gapin
internationalhumanitarianaw whereit fails to cover Therefore, deepestudy of this issueis

needed.

Barkersuggestthatstateseedto follow theexampleof the United Statein protectingtheirown
diplomatsalongsidehelocal protectionprovidedby thereceiving stategespeciallyn developing
countries)o diplomaticpersonnelndtheir premisesiowever,contrary W R % Ddgiiad, thet V
US itself failed to protectits own personnelin numerousnstancesas in Septembef012 in
Benghazand Cairdn thesameyearandassucha newmechanisnmeedgo bedeveloped.

Barker did make somekey theoretical contributions,most obviously in the V W X Gaafyyw
dependencen 1 X Q F W HAE @ Biidévidentdrom thelCJ andthe UN General Assembly.
Oneof themostin depthhistoriesof diplomatic immunityandpracticewaswritten by Freyand
Frey 3 exploringboth WesternandnonWesterntraditionsaswell as the historyof European

135 Case concerning United States Diplomatic and Consular Staff in Tehran (United States of America v Iran)
(Judgment) [1980] ICJ Rep 3. Paras-5%
136 Treaty of Amity Economic Relations and Consular Rights between the United States and
Iran, 284 U.N.T.S. 98signed in 15 August 1955, entered into force 16 June 1957; Ratification advised by the
Senate of the United States of America July 11, 1956; Ratified by the President of the United States of
America September 14, 1956; Ratified by Iran April 30, 1957ifiRations exchanged at Tehran May 16,
1957; Proclaimed by the President of the United States of America June 27, 1957; Entered into force June 16,
1957.
B7Frey and Frey (n93).
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internationalaw, examininghow differentcountriesand culturesdealtwith the immunitiesand

privilegesof diplomaticpersonnel, and hoprecedentbecameestablished.

Theauthorsffocuswasnotlimited to thehistoryof thediplomaticimmunitiesaspectput also the
political andlegalaspectsas well as theinfluenceof certainjudicia decisionsn orderto find
justificationfor suchprivileges.Thisstudywasbased onthreetheoriespersonnetepresentative
theory, extraterritorial theory, and functional theory. These theoriemight be useful for
understandingheroots of the diplomaticimmunity from different aspectsandsolveanyissue

facingtheseimmunities.

Theauthorsdrew avery importantand cleattracefor scholarsaimingto expandhis studyin

accordancevith theirfailed from differentareaghistory,internationalaw, internationarelations,
politics andculture). This studyis importantfor thoseaiming to arguethe necessityf diplomatic
privilege 138

Thestudyof diplomacy from differenaispectsvasthe approachof severalscholarsKrommie

alsomixedbetweerhistoryandlawin termof granting G L S O RriPriDARysirflprivileges 3°This

work relieson literaturereview andinterviews.The focusof this studyis limited to the current
realitiesof crimesagainst diplomats Suriname. Krommiéocusedontheway policy regarding

the protectionof diplomatsis made anépplied.

Krommie also recommendeedctual policy measuredo addressthe issueof protection of
diplomats.The resultsof this paper may help policymakers to formulate effective rules and
regulationsregardingthis issueand offer thema possibility for a better way of organizing the
securityof diplomatsof sendingstatesKrommielinked betweenthe stability of Stateandthe risk
againstiplomatsfinding a relationshigbetweera low- risk level and the securityof diplomats.
That the diplomatsin Surinamenere a low - risk levelin thisregardcomparednith otherstates
wasbecauséhe governments generally politicdly stable Krommie agreedwith Barkerin that
statesshouldtake care of their own effective security systemfor diplomatic premisesand

residences.

FurthermoreKrommie foundthatreceivingandsendingstatesneedto cooperateandconsultto

find appropriatestepswith regardo a particularsituation.The researctoundthatthiscooperation

1381bid 79.

¥ &ODXGLQH + .URPPLH p7KH 3URWHFW LrBsRQorRibility 8fGhR ebdiig/andQ 6 XU L QD

UHFHLYLQJ 6WDWH"T //0 'LVVHUWDWLRQ ) + 5 /LP $ 3R ,QVWLWXWH |
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iseasywhentherelationshipdetweerthe sendingandreceivingstatesarenormalizedHowevey
problems arisé timesof internaticnal tensionor a generallydeterioratingsecuritysituationin
thereceivingstate suchastheencroachmeraf armedgroups Krommierecommend#heLiaison
Bureauto provide embassiasith guidelines regardingsecurity,andthat u W kshdlddot beany
differencein theinformationandsecuritymeasureso be W D NTHi€sfiggestion may souiggod
in termsof theorybutin practiceit is difficult to apply, and Krommie did not take into account
the differencesin power andthe situationof developedtountriessuchas Americaandthe UK

anddevelopingcountriessuchasLibya.

Indeed stabilityis generallylackingin mostdevelopingcountriesHowever Article 29 provides
a realisticandflexible legal frameworkwithin which governmentsnay safeguareenvoysin their
countriegto the best oftheir abilities, as Krommie explained.Also, Krommie suggestedhatthe
foreignmissionstaffin Surinamevere personallyresponsibldéo protecttheirown livesin public
andto protecttheir privateresidencesndmember®f theirhouseholddyased ortheobservation
thatthe VCDR (1961) did notlay down penaltiesof particularseverityfor any attackor crime
againstiplomats**° Howeverthesome writers have argued ttiashortcoming®sf the VCDR
were addressedy the Convention on the Prevention and Punishmentof Crimes against
Internationally ProtectedPersonsjncluding Diplomatic Agents1973, which requestedfor
cooperation between Statesand stated that the State should deal with the crimesagainst
diplomatswithin their local law. This approachwas reiteratedby the InternationalConvention
againstthe Taking of Hostageg1979) and Article 5 of the InternationalConvention forthe
Suppressionf TerroristBombingg1997) which stated W K D W Stiaté péktAghalladoptsuch
measureasmaybe necessaryincluding...domesticO H J L V O'f3 Mvticl&®8p#tifis Convention
statesthat p (D Btate partyshall take suchmeasuresas may be necessaryo establish its

jurisdictionovertheoffences« §*?

Mufioz focuseen theconceptualrameworkof diplomaticpersonneimmunitiesto understanthe
concepbf diplomaticmmunitythroughcritical analysisof internatimal law, especiallftheVCDR
(1961)1*2 The studyof this Conventionextendedo its applicationby analysingan ICJ case
concerningdiplomatic immunity. This study, however,excluded thedJN Conventionon the

Prevention andPunishmentof Crimes againstinternationally ProtectedPersons,Including

140 Eileen Denza, Diplomatic Law: Commentary on the Vienna Convention on Diplomatic Relations, (3rd end,
Oxford University Press 2008)
141 (Adopted by the General Assembly of the UN on 15 December 1997).
1421bid.
W (PHOLH OXQR] HW'LSORPDWLF LPPXQLW\ D IXQFWLRQLQJ FRQFHSW LQ
Studies course (2013) Available at <http://lup.lub.lUSe/stugdapers/record/3E586> accessed 2 May 2015.
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DiplomaticAgents.lt reliedon critical analysisaswell ascomparativenethod Thewriter findsthat
becaus®f the confusingconceptof diplomaticimmunitytherewasno equality beforethelaw.
Becauseof this lack of equality in the legal systemthe writer believesthatthe uWFRQFH S W
diplomaticimmunitycan beconsidereés ahumarright YLRODWLRQ

Thisstudyfoundthat theconcepbf diplomaticmmunity regardingpersonalmmunityisanunjust
onebecausdt preventsequaltreatment among theersonsof a populationand makesn unfair
distinction betweerpersondeforethelaw. The concepis thereforenot compatiblewith Article 7
of UniversalDeclaratiorof HumanRightswhichstatedhat p $&@e2qualbeforethe lawandare
entitled withoutany discriminationto equal protectionof the O D Z « Hfratdadnagainstany
discriminationin violationof this ' HFODUBWLRQ

Thestudyfurtherassumedhatthis unjustconceptcanbe consideredis aform of humarnrights
abusean theaspecthat it makesdissimilaritybetweerdiverseindividualsof the populationand
determinesthatall personsare not equalsbeforethe law,but that somepeoplestandabovethe
law. However,this studymisseghe reality of reasongehindgrantingdiplomaticpersonnethe
immunitiesconfirmedby theVCDR, which statedhattheseprivilegesaregrantedo diplomatsto
facilitate the dischargeof their duties,which meansprotectionsare required forthe complete
performancef political functionsnot IRU L Q G kafdty@dR@5/dfthe VCDR states that
u7KH UHFHLY L QdcosdMIDiatililes\aK hep&formanceof the functionsof the
P LV VY RM3d Article 29 ofthe VCDR stateghat p 7 étsonof a diplomaticagentshallbe
inviolable.He shallnotbe liableto anyform of arrestor G H W H @hérécBivingStateshalltreat
himwithdue UH V S HE W « |

Thisarticleconfirmstheimportancenf thatinviolableof diplomatsrom attack.Underthe extension
theory, this duty entailsthatthe receivingstateshoulddefendforeign embassiesas well as the
diplomatswithin, who areextensionsf thesovereigntyf thesendingstate 14 Theimportantrole
that diplomatsplay in bringing conflict to an endensuregpeaceandsecurityin the international
community Also, therearerelationshipbetweersecurityanddiplomatic relationshipgonfirmed
by manystudiesasshownin ClaudineKrommie §researcton p 7 Rkstectionof Diplomats in

6 X U L @18 Plganfishfocusedon the historyof diplomaticimmunity in ancientnations, finding

144 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A (Il (UDHR).
145Vienna Convention on Diplomatic Relations (18 April 1961) 500 UNTS 95, (entered into force 24
April 1964).
148 |bid.
147 |bid.
148 Krommie (1 139).
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thatin the ancientnationsespeciallyin the ancientNear East,diplomatsdid not enjoyimmunity,
andmessengemsere subjedo differentkindsof symbolicabuseincludingmurder,assaultinjury
andarrest!*® However, (OJDYLV KV D E V R Qiluvhetc \iivwhnity HidPridt@xistinV K D W
ancienthistory ignoresthe fact that reportsof egregiousabusesof diplomatic personnel (i.e.
messengeranpliedtheirsignificanceas nationalrepresentativeg\ndthusthe honouandrespect
they were accordedin everyday(and thus generallyundocumentedprotocols,and the highly
advanced@ommerciabndpolitical relationship®f theancientvorld wouldnothavebeenpossible
without reciprocaldiplomacybetweennations. Additionally, Elgavish didot explore whata
1P HV V gsJaddihetherthis was synonymouswith the moderndiplomat>° Conversely,
HamiltonandLanghornedocumentedthe existencedf diplomatc privilegesandimmunityin the
ancientworld, and the active role of diplomacyin mediatingconflict. However, this book is

historical,andit doesnot considethe legalaspectsn any depth?®!

Roberts comprehensivelxploredhistorical, legal and political aspectswith details onthe
history of diplomacyand the performanceof diplomatic missions,along with immunity and
privileges, antheprotectionof diplomatsandtheirpremisesThisbookalsoexamineshetargeting
of diplomatsby terroristsand the deployment of diplomatsin espionageand in relation to

commerciabecurityfirms.1>2

Denzain herbook DiplomaticLaw: Commentary omhe Vienna Conventioon Diplomatic
Relations’,>3 triedto clarify ambiguitiegthat existedn internationalaw by making acomment
on eacharticle andinterpreting the customarylegal contextand negotiatindpistory. Thisbook
includesannexeswith the full text of the 1961 ViennaConventionandlists. It also providesa
summaryon how the convention has been applisdthe UK, US andothernations andgives a
comprehensivexamiration of contemporaryproblemsin the field, which includes abuseof
diplomatic immunity andviolence by terroristdenzaexaminesheseabuse andexploreshow
stateauthorityanddiplomatic immunityinteract with each othegxaminng the methods used to
establisrandconductdiplomatic relationsin times ofphysicaldanger, andotinghigherevidence
of thedisregargertainingo rulesof secrecyin diplomaticcommunicationdDenzaalsoresearches
on greatetatitudefor diplomatsto p L Q W Id bhdttekdifitfie receivingState This is donen the

¥9'DYLG (OJDYLVK p'LG 'LSORPDWLF ,PPXQLW\ ([LVW LQ WKH $QFLHQW
of International Law 73.
1501bid 73.
151 Keith Hamilton and Richard Langhorne, The Practice of Diplomacy: Its Evolution, Theory, and
Administraton, (2nd end, Rutledge 2011).
%2 YRU 5REHUWY 6DWRZYV 'LSORPDWLF 3UDFWLFH WK HGQ 2[IRUG ¢
153Denza (n 140).
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interesbf humarrightsprotection Denzaalsoanalysethe impacbf adoptiorandimplementing
of theUN Convention ordurisdictionalmmunitiesof Statesandtheir Property.

Denza (1976) set out many casgsnakingeference tstate practice® try and demystify” the use
of customary international law, contributinggidingimplementation of the VCDRnd thereforé

could beomeamajorpart of the Vienn&onvention, awell asa good resource fawothreceiving

and sending stattheir ambassadorgcademicsand studentsin the 4th edition, Denza(2008)
confirmstheincreasingncidents ofdiplomaic targetingandalsothe targeting of the diplomatic
missionsstating howmportantspecialprotectionis and recommending nemethodgo protect
diplomatic personnelShecontinueseranalysison how the Conventiorwas appliedy the UK,
USandotherstatesand also provideahistoricalcontext. Denza(2008)completelyupdateghe
work on diplomaticlaw to highlightimportantemergingrendsin applingthe Conventiorregime.
Also, dueto the highrisk of kidnappingandthreatto livesthelife of the diplomats,sheexamines
the importancef speciaprotectionsin lightof the increasedecurity riskandtheviolence against
diplomatsandembassied)enzasuggestechew methodf conductingdiplomacyitself, suchas
virtual embassiesjn orderto safeguard théves of diplomats.Denzaalsoexamineghe duty of
diplomatsnot to interferein domesticaffairs, excludingcommunakesponsibilityto dmonitorand
exposeviolationsof humanrights”. Also, sheexploresthe caseswhich have clarified the best

ways tocontrolabuseparticularlythoserelating to abusef domesticservantg>*

ScholargavewrittenaboutTJfrom numerousispectsncluding thehistoricalandlegal,andsome
scholargried to establisHinks betweertruth commissionsandthe ICC, while othersfocusedon
the riskof grantingamnestyto human rightebusersandseriouscriminals.Consequenththereare
many guidesn howto applyTJfrom diverseperspectives-or exampletheUS Instituteof Peace
issued thelransitional Justice: Information Handbookhichis a goodguidefor stategooking
to apply TJ, showingthe optimumsolutionsfor statesrelativeto their circumstancesThis guide
statesthat every stateappliesa different type of TJ, dependenbn the circumstaces andthe
political situationof the stateandthe amountof violations or theabuseof humarrights.Also, it
explainghe frameworlby which the statecan choosewhich approach omechanisnto follow.
However thishandbookdoesnot presenexamplesf successfubr unsuccessfutases offJ to

betterunderstanthestepsstatesshouldfollow. 1>

154 Ejleen Denza, Commentary on the Vienna Convention on Diplomatic Relations, (4th end, Oxford
University Press 2016).
5 8QLWHG 6WDWHV ,QVWLWXWH RI 3HDFH p7UDQVLWLRQDO -XVWLFH
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Otherscholarsexplainthe history of TJandhow it emerged. Teitel showsthe evolutionof the
conceptiorof TJ % Teitel distinguishingoetweerinternationalTJ, which emergedn response
to the violations of humanrights in internationalconflict duringWW]I, andinternal TJ, which
emergedn responséo theabuseof humanrightsby dictatorialregimeswithin states According
to Teitel,themodernversionof TJemergediefinitively after1945,buttheinternationalismooted
in the WWI stagewasonly eclipsed fronthe 1950sonwardsand throughouthe Cold War. The
postCold War wasthe secondstagen the evolutiorof TJ, whichwaslinkedwith the streanof
democratic transitiorandthemodernizatiorof theformerUSSRfrom the1980sonwardsAt the
endof the last century,global politics focusedon thegreateruse ofconflict resolutionanda
continuingdiscourseof justice bothin law and society. The third, or %teadystate’, phaseof
transitionajjusticehas an inextricable linkith contemporargonditionsof persistentconflict thus
layingbuilding blocksfor what has becomanormalized lavof violence.Thisresearclstateshat
thereis a closerelation$ip betweenthe type of justice pursuedandrelevantconditionslimiting
politics1°7 Similarly, Paigeexaminedhehistoryof TJ and howiheconcepbf TJemerged?>®

Severalscholarshavelinked TJ andamnestyMost of them seea risk in giving amnestyto
perpetratorsof humanrights abusesand believethat impunity is a key issu¢o be overcome.
However theremightbe aneedto resortto amnestyn somecasessuchaswhen F R Q-felafetlV
prisonersand other detaineeshave tobe released,demilitarzed, demobilized,and helpedto
reintegratan to civil society For example,Bell in her article The 31 H Z D Z 6f Transitional
Justicé®® stateghatthenewlaw of TJshouldnotpernit to resortto amnestyinlesghereisareal
needfor it andit shouldbe conditionalamnestyBell relieson the decisionsf internationalaw
andthe UN, which doesnot allow amnestyfor internationalcrimest®® Similarly, Megretand
Vaglianotry to link humanrightsto TJ andshowhowthelHRL hasshapedransitionalprocesses,
togethemwith theimportanceof grantingamnestyvhenthesocietyis in needof it. Thisamnestys
grantedn accordancwvith thereportpresentetby thetruthcommissiorwith theaim of achieving

reconciliationt®?

Similarly, Dukic examinedld mechanismasedby countriesemergingrom conflict to dealwith

5XWL * 7HLWHO p7UDQVLWLR Q&Karvatd/MimdnHRightsQoud@ 60\ 1
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previous human rights violations. This study examineshe possibility of grantingamnestyto
violators of humanrights. Dukic studies the extertb which truth commissionsand criminal
processesan beconductedn a complementarynannetthroughtheanalysisof Article 53 ofthe
Rome Statute.Dukic statesthat truth commissionsand criminal proceedingscan be afait
accompliif the truthcommisgon committeegreaccompaniedy amnestyprocessedukictries
to interpretarticle 53 of the Rome Statute andhe conditionsof trial in accordancewith the
procedurdollowed by theRomeStatutefinding thatarticle53 is notappropriaté¢o reconcilethe

work of truthcommissiongndamnesty:®?

Likewise,Rubinlinkedhumarrights andTJ, *8¥ocusingonthecase ofAfghanista. Theresearcher
reviewsthecontributionof theSovietoccupiersas well asuralresistancéighters. Islamistparties
andtheTalibanmovemenglong withPakistanvolunteerandAl -Qaedamembersand then onto
Jowerseekingwarlords’, andthe anti-Taliban coalitionto measurehe litany of abuseghey
have carried ousince 1978. This researchstatedthat demobilizing and reintegratingmany
thousandf irregularmilitia, and thecreation ofnewsecurityforces,arevital conditionsto add
to the peacebuilding agendaTheresearchealsoconfirmedtheimportance otdocumentinghe
scaleof abusesemphasisingictim suffering and notheperpetrator§ J Xt @aduallyprovide

supportfor th e Afghan debate ohowsociety can beeconcileto its history 64

Lambourneestablishea link betweerl'J and peaebuilding, examininghow conflid participants
view TJ in the context of peacebuilding when high levels ofviolencehave occurred®® This
researchriedto developa modelof transformativgusticeto supporisustainale peacebuilding.
Also, theresearchestatedthattheconceptiof ©W U D @\pkowideRQrfierim procesdinking
the future and the past togethieouldinsteadbe considereds ap W U D Q V | Bras&sBirdpliiyQ 1
long-term, sustainabl@rocesseembeddedh societyandtheadoptionof psychosocialolitical,
economicand legal perspective®n justice. This could helpin supportingpeacebuilding. This
stageof transitionrequiresa long period of change social, economiandpolitical structuress
well as internal and externatlationshipslt should also deal with different needsand the
requirementsf thesocietyatthisstage.This researchefutes thestatement thaheprocess offJ
is inevitably messyand lacks adequacyvhen dealing withthe enormouspsychological and

2'UD]DDQ 'XNLF u7UDQVLWLRQDO -XVWLFH:D@® @ UWWKHH , IQQWVHHULHDWWAR @ D C
-XVWLFH 1¢0g7) 89 (867) International  Review of Red Cross Availableat
<https://www.icrc.org/eng/assets/files/other/i@7-dukic.pdf> accessed 4 July 2017.
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physicalpain following the destructiorof war andindeed any act ahassviolence.Lambourne
analysed justicaeconciliationand peacebuilding relationshipgo explainthe purposeof TJ.
Lambournealso explainedthe importarce of taking into accounthe needs,expectationsand
experiencesf all participantanvolved in a conflicttthese argerpetratoras well asvictims,
survivorsandany otheis from asocietywho weredirectly affected by theviolence butwhoare
a part otthe peacebuilding processzfinding that TJ by dealing withthe pastviolation ofhuman
rightsprovidesa link betweerthe pastandfuture. Thestudywasaimedat developing anodelof

TJthatsupportssustainabl@eacebuilding 16

Scholarshavealsotried to focuson therelationship$etweerthe truthcommisson andthelCC.
Fischer examinedinternational criminal justice and truth commisgons and highlighted the
boundariesf theseapproaches terms of strength and limjassessinthe practicalapproaches
that stemfrom transitionaljusticeandreconciliationfrom the point of viewof their relevancen

conflict transformatiorand peacebuilding 167

Similarly, Flory examinedthe relationship between international criminal justice and truth
commissiongndfoundpossiblecooperatiorbuilding betweenthem andtheICC. Flory showed

how the internationalcriminal justice and truth commission§f FRPSOHP H Q dukbé QD W X U |
nuancedo preservespecific pointsnherento these mechanisnfs Q D &X¥plalikbthe modelsof

cooperation betweenternationalcriminal justiceandtruth commissions anfinding that TJ and
internationatriminaljusticehavecloseyetconflicting relationshigg. Flory showed howomestates

resortto amnestywhenapplyingTJ andthe strong example it shows akuccessfulransition

withoutprosecutiongn South Africa®®

Likewise, Josephexaminedhe relationshipbetweenretributive justicewhich basically refers to
prosecutionsandrestorativgusticewhich is related tdruth commissionso clarify the link and
complementaty betweentrials and truth commissions.Josephshowed howstatesapply
differentapproacheto TJ accordingo their cultureandpolitical situationsandeventheinterests
of states. This explainswhy some statesresortto amnestydespitethe existencenf established
truthcommissiongHowever achallengdacedby societiesvhenapplyingTJistheclashbetween

nonpunitiveapproaches majorandsystemativiolations ofhuman righteindtherequirements

166 1bid 28.
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of a fully workingcriminal justicesystemt®®

Thereareseveratasestudieghatfocuson TJin statesn orderto understandhefactorsthat lead
to a successfubr unsuccessfuéxperienceFor examplethe Northern Ireland HumanRights
Commissiortried to identify whatworkedin the applicationof TJ andwhatdid not work. The
reportexplainedvhatNorthernirelandwent throughandwhatled to theseeventsandexamined
the successfuinitiatives put in placeup until the datethe reportwas written in 2013, including
initiatives accomplishedvenbeforethe Belfast(GoodFriday) Agreemen{1998)was adopted
For exampletheestablishmeraf theHousingeExecutive, thgpassingf the Fair Employmentand
Treatment_aw, andthe CommunityRelations Councihadalreadybeguntheir essentiaivork.
Furthermoretherole of thenationalhuman rightenstitutions(e.g. the HumanRightsCommission)
was explained,and other agreementshat supported the transformationof the society were
discussedFor examplethe Weston Park Agreement(2001) which was madédetweenthe
governmentsf theUK andirelandwas an attempo fill certaingapsdentifiedin theBelfast(Good
Friday) AgreementTheHillsboroughAgreemenf2010)betweertheDemocraticUnionistParty
(DUP) and Sinn Fein gave rise to the possibility devolvepolicing andjusticepowersto the
NorthernIreland Executive While theseagreementdid not in detailaddress padtumanrights
abusesat the same timéhey did not excludethe possibility of develofing such policies

independently©

Severakcholardavefocusenthecase olibyaas afailedexperiencef atransitionto peace,
with somedescribing thexperiencef Libya as atransition without peace Kerstenexamined
the TJ in Libya and the procedureof justice sincehe defeatof Gaddafifocusedon threeTJ
mechanismsThese were

1. retributivecriminal justice

2. banishingunder / L E \ Pdlitcal IsolationLaw, and

3. Theamnestyrantedo revolutionariesinderLaw 38 (2012).

Thisresearclexplainghe defeatof Gaddafiandthecivil war, examiningpbstacleso TJ and

89 yav Katshung Josel§ yWWKH UHODWLRQVKLS EHWZHHQ WKH ,QWHUQDWLRQDO
Some Thoughts on How to Build a Bridge across Retributive and Restorative Justices, (Transitional Justice
and Human Security Conference organised at the Lord Charles Hotel
South Africa 28 MarcHL April 2005) the International Centre for Transitional Justice.
MI1RUWK ,UHODQG +XPDQ 5LJKWV &RPPLVVLRQ p'HDOLQJ ZLWK 1RUWKI
-XVWLFH $SSURDFKY $YDLODEOH DW
<http://www.nihrc.org/uploadpublications/NIHRC_Transitional_Justice_Report.pdf> Accessed 4
June 2017.
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peacedn Libyal’*

Shargietriedto determingheimportantfactorsbehind/ L E \ Drfs\ccessfuld experiencegiving
a clear understandingf why Libya could not move towards democracyor peacé’? The
researchewasnotonly critical of theapplicationof TJ butalsoprovidedan alternativefor these
initiativeswhichled to thebad experience. Foexampletheresearchestatedthe importancef
thecomprehensivéJlaw anddealing with criminalg strictaccordancwiith theruleof law instead
of collective punishment, adding thatsteadof thetwo governmentsthe official one andthe
revolutionary,the latter shouldjoin the governmentnationalinstitutions or otherNGO- run
progranmes made available to them. Theresearchalso examined challengesfaced by
reconciliationattemptsthat include the misunderstandingf the definition of reconciliationas
definedby the Libyan society, andtheir concernaboutlosingtheir right of gettingthe truthif
criminalsare offeredforgiveness.”2 Noah focusedon the mechanismgollowed by the Libyan
governmento promotetherole of TJin ending theconflict andensuing thestability of thestate,
andanalysedhearticlesof the DraftLibyan Constitution relatetb TJ andthe measure$o which
theStatevascommitted. Bouhrammsoanalysed the Dralibyan Constitution andonfirmedthe
importanceof applyingTJ and notgnoringthe pastviolation of humarrights.TJ is importantto
achievepeacein postconflict. Thisresearcrexamineghe obstaclego the succes®f Libyan TJ
andpeacefutransitionafterthedefeatof Gaddafi,finding thatselective justicevasa majorreason
for thefailureof TJ 174 TJis importanto achievepeacen postconflict. Thisresearctexamineshe
obstaclego the succes®f Libyan transitionaljusticeand peaceful transitioafter the defeatof
Gaddafi.Selectivgusticewasamainreasorfor thefailure of transiticnal justice.

SeveralArab scholarsandacademicsiavecontributedo thedialogueanddocumentabn on TJ
in MENA, suchas Sabal\l-Mukhtar, Abdul HusseinrShaabarand Ahmed ShawkyBenyoub,

who examinedhechallengeso TJin MENA.1"® Shaabamexploredthe meaningpf TJ to answer

P0DUN .HUVWHQ p7UDQVLWLRQDO -X\W2WKHHE&DWHKRX 3R U V8 H D BKEIXIQ 7 IUD
CRPD Working Paper No. 38 Centre for Research on Peace and Developmed) gaRakable
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thequestiorof whethert wasprivatejusticeor justicefor the transitiorperiod,and discussetthe
internationalexperience®f TJ in orderto show how other states could benefitfrom these
experienceslookingat their advantagesnddisadvantages’’ However,Shaabastatedhatit is

impossithe to copytheexperiencesf othersbecauseverystatehasdifferentcircumstanceshus
attemptingto transposeexperiences fronone contextto anothercould wastetime, effort and
money.However,Shaabamoessuggesthat Arab countriesshouldhavean Arabic documenbf

TJ representing commondenominatofi.e. a blueprint) for Arab countriesdueto their broadly

similar political andsocialconfigurationandthe potentialfor instabilityin theMENA region.

Benyoub explainedthe practical implications of truth commissions,in the context of the
establishment anatharacterizationof TJ bodies, potential benefits of establishingtruth
commissions andtheirimportanceAlso, Benyoubexamined thenecessity off J andits function.
Thesestudiescomprisevery usefulinvestigation®f TJin MENA and howregionalcountrieshave
experiencedTJ. Thisknowledgecouldbe a good resourcdor policymakerdo benefitfrom the
experiencesof different approachesppliedin different countriesThis thesisfocuseson TJ in
MENA andEuropean countries identify factorsin which determinesuccessr failure }’”

1.6.2 ResearchGapsand Expected Contribution

Thefocusof this studyis limited to the policy regardingthe protectionof diplomatsin Libya,
particularlyin the periodof internalconflict andpolitical tensionsand disturbancesvhenstates
losecontroloverterritory.

Severakcholardaveinvestigatedheprotectionof diplomatsasexplainedabove Howeverthe
study have been limited é&xploiing theresponsibilityof receivingstatesiuring political tensions
andinternal tensionas well as internalarmedconflict when stateslose control overterritory.
Although manyscholarshavealso tried to prove the importanceof holdingthe armed groups
responsible foreparatiorto victimsin the aftermathof conflicts,thereis no written lawso far it
concerngdealingwith the problemto guaranteeemedies for victims. Normally, domesticlaw
applies in thesecircumstancedn this regard, TJ law, however hasnot includeddiplomatsas
victims during or after the conflicts. This researchntendsto showa link betweeninternational
responsibilityand TJas away toguaranteeffectiveremediegor victims,includingdiplomats.
Traditionally, stateshaveresponsibilityunderinternationallaw to protect diplomats,which is
reflectedin two ways. Thefirst isa domestic obligatiotry whichthe stateprosecutethe people

178 bid 99.
177 1bid 99.
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suspectedf committingcrimes againstiplomats Secondthe internationalaw principleof state
responsibilityholdsstatediable for failureto protectdiplomats.However,as seefin thecase of
Libya, stateresponsibilitymay not be areasonable expectation timesof internal conflict,
particularlywhenthe stateitself is nearto collapse with no functioninginstitutions or effective
government.The main contribution of this researchis to look for alternativesto state
responsibiliy. In doingthisthe researchesuggestsnorepro-activeuseof technology(i.e. in e-
diplomacy) to enablestatesto conducttheir diplomatic relationshipsduring times of armed
conflict andcivil unrestyeducingtheburdenon thereceivingstateandabsolvingt from the heavy
burdenof responsibilityfor thefailureto protectdiplomatsduring armedconflictswhenthe state
losescontrol,or theability to subsequentlyhargeoffendersit alsoreduceshecostborneby the
state tgorovideextensivesecurity andmilitary protectionto diplomatswhen suchresourcesire
critically requiredelsewherelf all elsefails and harmis doneto diplomats, anothemproposed
remedycouldbe TJif nationalinstitutionsare not functioning anc diplomaticor international
judicial solutioncannotbe foundbetweerthe sendingandthe receivingountry +for examplejf
the receivingountryrefusego submitto thejurisdictionof thelCJ in a caséoroughtagainsit by

thesendingcountry.

1.7 Theoretical Basesfor Diplomatic Immunity
1.7.1 Exterritorial Theory

Giventhe premisehat diplomaticmissionsare outsidethe territory of thereceivingstate,and
represeng kind of extensiorof theterritory of thesendingstate,the ambassadonvhorepresents
by functionthe actualpersonof his sovereignmustbe regardedoy a furtherfunctionas being
outsidetheterritory of the powerto which heis accredited’® Thistheory haseencriticizedas
impractical andailing to providesufficientbasisfor the extensiof exemptiorthatwould follow
from this doctrine, which hasneverbeenacceptedn practice,as boththe missionand the
diplomaticagentcomewithin thejurisdictionof receivingstatefor certainpurposesn mostcases
diplomatsare consideredsubjectto the lawof the receivingstateas well as their own state;
consequentlycrimescommittedinsidediplomatic premisesare normally prosecutedunderthe
local law of the receivingstate.Furthermore, pertainingy diplomatic D J H Q&vsdrial(non
diplomatic) affairs, suchasbusinesgransactionghe useof diplomaticimmunitiesandprivileges

wouldgenerallybe tantamounto the abuseof publicoffice.!”®

1% LVZDQDWK 6HQ $ 'LSORPDWYYV +DQGERRN RI ,QWHWQDWLRQDO /DZ

179bid 81.
45



1.7.2 RepresentativeCharacter Theory

Therepresentativeharactetheorywasthefirst theoretical justificatiorof diplomatc immunity
basedon thetheoryof personatepresentatiorwherebydiplomatsacting

on behalfof the sovereigfi.e.themonarchn Europeartradition)of a sendingstaterepresenthe
personof thatsovereign®® thusdiplomatsare consideredibovethe local jurisdiction,andany
attackon diplomatscomprisesan affrontto the personabdignity of their sendingsovereign,and

thereceiving statemustalsoaccordthediplomatall due honour!8?

A sovereigrseeking to promotthe interesof hisor hercountrywith a foreignauthoritythrough
the mediuma persorwhomhehas selected canrintendto subjecthisministerin anydegredor
thisauthority,and consequentiyonsensut receivehim or herentailsan understandintpathe
or shewill havethoseprivilegeswhich hisor her principalintendedhe or shemustobtain The
representative also retaipsvilegesandimmunitiesthatarebasicallynecessaryo the dignityof

hisor hersovereigntyandto theresponsibities heor shehasto complete'8?

Critics foundthat diplomatscannothavethe samedegreeof immunity asthe sendingstateitself,
asthiswouldgiveextraordinaryibertyto diplomaticpersonneh thereceivingstatethat theywould
notenjoyin theirown sendingstate Furthermore the declineof thetraditional powerful monarch
in Europeartraditionandthe evolution of democratiaule hasunderminedhe whole premiseof
suchargumentsthusmakingit unclearwho exactlythe diplomat represents.Furthermorethe

theory extendsno basis foprotectingdiplomatsrom theconsequencesf theirprivateactions'®?
1.7.3 Functional NecessityTheory

Anothertheorywhich justifies thebasisof grantsto diplomatsof immunities and privilegesis
functional necessity theory, which is the moderntendency:®* being the mostwidely accepted

currentjustification of diplomaticimmunity8® This basicallyutilitarian and pragmatic rationale
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statesthatthediplomatis notsubjecto thejurisdictionof local courtsbecausehiswouldobstruct
thefunctionsof diplomatiaelations:& Thistheoryrendersiiplomatsmmuneto the extenthat they

canperformtheirdiplomaticduties unhinderedyith all correspondingrivilegesandimmunites.

Granting diplomatsthis minimum standardof privileges enablesthemto perform their duties
without hindranceor interferencén thereceivingstates ' Theassumptionsf thistheorycomply
with the DraftArticles aswell asthe VCDR, which affirm thattheseimmunitiesare not for the
diplomats as individuals, but rather to enablethem to perform their diplomatic (political)

functiors.1®

If a diplomatactsoutsideof the normalsphereof conducting internationalrelations(i.e. the
performanceof their protecteddiplomaticrole), the question ariseas towhetherimmunity still
applies.Currentadministrativeandjudicial constructionof diplomatc immunity illustratesthat
diplomatghemselveareimmunerom prosecutiorevenwhencommittingcriminalor tortiousacts
outside of their prescribedunctions.A critique of this constructionof the functional necessity
theorydistinguisheghe treatmenof the individualdiplomatfrom thatof the diplomaticprocess.
In theory,diplomatic immunityoriginatedto protecttheprocess ofurtheringrelationsbetween
nationstatesthe focuson immunity on theindividual diplomatis not appropriateGrantedthat
thediplomatscan only function officially when they are on immunity meanghat the diplomats
are allowedto breakthe law of the receivingstatein orderto conduct internationaklatiors.
u7 KH U itheRcurient  construction, providing diplomatic immunity to the individual, is
inconsistentvith thetheoreticabasisthataccordgrotectiononlytothe GLSOR¥DW LF |

Regardlessf whetherdiplomatsare subjectto thelocal law of thereceivingstate diplomatsare
certainlygivenimmunitiesin orderto performtheirdutiescompletely asconfirmedoy theVCDR,
which statedthatthe hoststatemust u accordfull facilities for the performancef thefunctions

of themissiontf°
1.8 Methodology

Internationalaw hasalwaysmadespecialprovisionfor the protectionof diplomats.The issuas

186 |pid 173.
187Sen (n 178) 82.
188 | bid 82.
189 Ross (n180) 173.
190 Art 25 of the Vienna Convention on Diplomatic Relations (18 April 1961) 500 UNTS 95, (entered into
force 24 April 1964).
47



currentlytopical becauseof theincreased targetingf diplomatsin MENA following the Arab
Spring. Political instability rendersthe work of diplomats more importantthan in normal
circumstancesyhile correspondinglyplacingthem at greaterrisk, particularlywhenhoststates
lose control (i.e. when conventionalgovernanceand law andorder breakdown). Despitethe
critical importanceof thisissue scholarsareyet to determinean appropriategesearctphilosophy

andtheoreticaperspectivéo adoptwhenconsideringt.

Thisappliedresearctstudyis conductedo applythe outcomego resolvespecific problemgi.e.
to find a conveniensolutionto a currentspecificissue):°* Thisresearclis trying to find thesolution
for the currentproblemof attackson diplomats during internal disturbanceand tensionsand
internal conflict when stateslose control (using Libya as a casetudy). The outcomeof this

researchmaybe appliedin otherstateshavingsimilarcircumstances.

Thisresearclis qualitative aimingto understantherealityof sociallife. While quantitativenethod
generallyrelieson numericaldata, the qualitativemethod usually dealswith words. In other

words, if the purposeof researchsto DQV ZH U puXKREN fi Z Kddestionsgualitative
approachs the mostsuitable.Converselyjf the natureof researchis to answerthe questionof
1 K RPD QY fu K RPZX F &dquantitativeapproactwill be amoreappropriatemethod!®?

Thisresearcliloesnotincludestatisticor numericadata thereforat doesnotrequirequantitative
methodsTheresearclis ratherbased on a castudywhichis qualitatve in natureTheresearch
aimsto solvethe problemof attackson diplomatsduring political tensionsandinternalconflict,
when the governmentlosescontrol over situationan the hoststate by obtainingandanalysing
deepknowledgeabout suchsituations.This situationin the contextof Libya maybe differentin
other states,althoughother stateswhich havethe samesituation as the researchcasestudy

(Libya), suchasothercountriesn MENA, maybenefitfrom thefindingsof this research.

As mentionedpreviously, Libyais usedas casetudyin thisresearchCasestudycan bedefined
as U H YV Htitegytkat involves an empirical investigationof a particula contemporary
phenomenonvithin its reatlife contextusingmultiple methodsof data F R O O FPEMAINRIQ |

collecttheinformationaboutspecificsituationsandstudieghis situationfrom morethanoneangle

¥l Uma Sekaran and Roger Bougie, Research Methods for Business:-B@kllhg Approach, (8 end,
John Wiley & Sons Ltd 2013) 103.
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to examinghereallife in orderto understandhe problem?!®*

A casestudyis a toolnotonlyto describeandexplaintheproblembutalsoto understané depth
the complexity of the caseand the researchsubject. This character of casstudy may be
incompatiblewithin experimentaland survey researchput it can give the researchemore

informationaboutreallife situationsn termsof p K Ruad Z K \i§sues->°

Casestudyis essentiallyqualitative in nature!®® Thismethods a morepopularmethodn social
science studiedt hasbeenusedby severalscholarsto understand compleissuesin depth,
overcominghelimitationsof purelyquantitatve approachem providingcompleteandin-depth
clarifications of the social and behaviouralproblems'®’ Case study approach carhelp to

understand compleissuesdentifiedby literaturereview.

Case study method has been utilized to consider prominent issuesregarding diplomacy
internationaresponsibility andtransitionajustice 8 Lundyand

McGovernappliedcasestudyas animportantmethodto exploredproblemsin- depth!®® They
also recommendedpplyingparticipatorytheoryas p N Q R Z évhllébléirdevelopment studies
and participatory theorynay applied moreclearly in debatesand approachesn transitional
M X V P Hewdfer the casestudyin the contextof thisresearchis usedn anabstracsensend

notas ascientificmethod.

Critical literature reviewwill be appliedin this thesis.One of the importantpurposesof doing
literature reviews thatit identifiesthe needfor theresearchbeingconductedaswell asdrawing

on theexistingbody ofknowledge.

One of the importantpointsto conductscientific researchand build on the currentlevel of
understandingf the researchproblemis based oncritical analysisof existing studiesand
outcomesachievedso far. Thisthesisis inductiveresearchthusliteraturereview is importantto

developtheory and investigatedata. This aspect ofthe researchrelies onlibrary resources,
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9 3DWULFLD /XQG\ DQG ODUN OF*RYHUQ p:KRVH -XVWLFH" 5HWKLQNLQJ
-RXUQDO RI WKH /DZ DQG 6RFLHW\ % DikLibbA: Res@onsiblitR [ | HW W /X1
of Armed NonState Actors for Reparations in Northern Ireland, Colombia and Uganda
(June 2013), In N. Ga&br, C. Ryngaert, and M. Noortmann (eds.) Responsibilities of theStite Actor in
Armed Conflict and the Market PlacEheoretical Considerations and Empirical Findings (Brill 2015).
199 _undy and McGovern (n198) 265.
200 |hid 265.
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includingbooks journals casesscholarly opiniondaws,andconventionsThisapproachs called
U E GI&teMD Ddf foctrinallegalresearchthe purposeof whichis to analysdaws 2

1.9 Conclusion

The researchein this thesiscritically analysesnternal legal rules and internatiomal laws of
internationakesponsibility particularly the InternationalLaw Commisgon Draft Articles on the
Responsibilityof States (2001), awell asthe VCDR (1961) and ICJ decisionsin order to
investigatehe extento whicha hoststateis liableto protectdiplomatsn situationsnotdescribed
asarmedconflicts,in additionto international legal articlesregardinghe responsibilityof states

for theprotectionof diplomats.

01 3DX0 &K\QRZHWK p/HIJIDO UHVHDUFKY ,Q $QGUHZ .QLJKW /HV 5XGGRI
the Built Environment, (Willy Blackwell 2008) 28.
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Chapter 2: The History of Diplomacy and Diplomatic Protection

2.1 Introduction

Internationalaw is 1 WakviHetweersovereigmationstateshereinafterstates gspeciallywithin
thecontextof thelawsof war, peaceandsecurityandprotectionof W H U U $O%WHRs effirkitivi]
impliesthatlaw organizeshe relationshipdbetweenstatesn timesof peaceandwar, which has
clear implicationdor the sovereigntyof stateswhichis oneof the mostimportantprinciplesof
internationallaw. The systemof contactbetween sovereignstates is known as diplomacy,
representetly negotiationdbetweerthe agentsf thosestates’*® a diplomaticagenis definedby
the VCDR as p Whiadof themissionor amembeiof thediplomaticstaff of the PLV VAR Q |

There are apparentrelationshipsbetweeninternational lawand diplomacy. The latter has an
essentialin internationatelationsbecausdoreignrelationsareestablishethetween statesrough
diplomacyDiplomacyisbased omeconcilingthe conflictinginterestof statesn orderto resolve
differences thamightunderminetheserelationships, anthroughdiplomacy,statescan play an

importantrolein interacing with theinternationacommunity.

Dueto the importancef foreignrelationshipsn internationalaw andpractiein theinternational
community,it is universallyacknowledgethatdiplomatsshould be protected, and habwvaysbeen
so (theoretically)However,numerouscharacteristicoof moderndiplomacy distinguishit from
traditionalmodels.Neverthelessjiplomag and internationalrelationshipsare organicallyand
inseparablyinterlinked. Diplomagy is communicatiorbetweentwo or more states.enabledby
diplomatswho representheir statesandwho maybe based atomeor in the statewith whom
therelationshigs held2%°

Dueto theirimportanceof inter-staterelations, diplomataregenerallyassiduouy protectedoy
stateqi.e. governmentsiandcorrespondinglyheyareoften targetedby nonstateactorssuchas
militias andparamilitaryorganisationsin orderto addresshisproblemof targetinghe

diplomatstheresearchesuggestapplyingTJto achieveusticefor diplomatsTJhas historically

202 HOO\ 9LQRSDO p5HVHDUFKLQJ 3XEOLF ,QWHUQDWLRQDO /DZ1Y
203Ghaw (n 27) 751.

204 Article 1(e) of the Vienna Convention on Diplomatic Relations (18 April 1961) 500 UNTS 95, (entered into
force 24 April 1964).

205G.R. Berridge and Lorna Lloyd, Dictionary of Diplso:[nacy, (3rd end, Palgrave Macmillan, 2012) 97.



playeda significant role in achievingusticein postconflict periods.Therole of TJis discussed
separatelyn Chapter of this thesigo showthe importancef suchjusticeto guaranteeemedy

for diplomatc victimsof armedconflict.

Severalchangedn element®of diplomacyoverthe historyindicatethe importanceof diplomacy,
suchasin termsof languagethe numberof peopleconducting diploma&t proceduresandthe

purposeof diplomacy?°®

In addition, thepersonnekonductingdiplomacyhas extended beyongrofessional(typically

legal) professionals dut improvementsn communicationsluringthe 20th century.Now the
headof statecan directly engagen internationaldiplomacy with otherheadsof statewithout
recoursdo intermediarydiplomaticagentdi.e. theheadof statecanbecomea diplomatic agent),
which wouldbe impossibleprior to moderncommunicationrmethods Another distinguishing
characteristiof modernstatesds that traditional diplomacywas conducted betweenstateson
parity asequalpartners,andypically thisinvolved powerful statege.g.the Berlin Conferencef
1884wasanintra-Europeartiplomatic conferencen thedivisionof Africa amonghosepowers,
with no consideratiorof African statesor diplomatsy°’ Now statesinvolvedin diplomacyno
longer holdequalityas apriority, andthey often act the basis of economicinterest in close
collaboration with a corporate power mainly, although this has been aphenomenorfor

centurieg%®

Kurizaki states thatthe historyof diplomacyis importantas it can showthe developmenbf
diplomaticestablishmenas aresultof O H D Gipngdp the political situations’®® He added
that it showsthat p P H Bri@fgrmsareseltenforceaspolitical leadersandrulers havdkeptand
copiedthemfor fairly a long W L BHtfcanalsodemonstratéhe role of diplomacyin resolving

internationabisputesandthe problemsand howit transformeatomplexissuedo simpleones?'!

Thisresearcttomparedetweerthe old diplomacyndthenewin orderto determinewhathas

206 Christer-| QVVRQ DQG ODUWLQ +DOO uH&RPPXQLFDWLRQ $Q (VVHQWLDO
International Studies Perspectives 195.
2073DWULFN %UDQWOLQJHU p9LFWRULDQV DQG $IULFDQV 7KH *HQHDOF
(1985) 12 Chicago Journal 166.
28CarO 3IDUULEAPHIQFOR &RUSRUDWLVP DQG WKH (FRQRPLF 'LSORPDF\ |
(1978) 6 Reviews in American History 379.
209 Shuhei Kurizaki,The Logic of Diplomacy in International Disput@sMlI, US, 2008) 21.
2101bid 20-23.
211bid 20-23.
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changedn termsof newareasf diplomatic actiongrowingsharednterestdbetweerstatesand
internationalnterestsimprovedworkingconditions fodiplomatsandtheparticipationof women
in diplomatic activities. Furthermore, therewere different reasons forconducting diplomatic
relationshipdn thepast,asthis chaptemill show.Thisresearclobservedhatinternationapublic
opinionsand media,which has precipitatethe emergencef public diplomacy,alongsideand
interrelatedwith importantdevelopments transportatiomnd communicatiosystemsinfluence

diplomacy.

This researchexplores the concept of diplomacy, its roots, its developmentsand its

transformationsbringingto mind anumberof questions, foexample:

x

Whatis theconcepbf diplomacy?

X Is themeaningof thisconceptstableor hasbeen changed?

x

Whatare thdifferenthistoricalstage®f diplomatic policy?

X

Whatisthe relationshifpetweerhistoryanddiplomacy?

Thischapterexploreghe phenomenownf diplomacyin theancientworld andassesseis impact
It additionallytracestscontinuousnfluencesafterthedemiseof theanciensocietiesrom where
it emergedThisresearclaffirmsthatthepracticeof diplomacyrepresents continuumandnota

spontaneousistitutionto meettheincidentalneedsof states.

Indeed,historiansregarddiplomacyas acontinuouspracticestemming fromthe mostancient
states,andit wasalready presentith moderncontoursby theancientEgyptianMesopotamian
andChineseivilization; however, it emergedvith statesand notcommunitiesin otherwords,

it wasnotpresenin primitive communitieslts mostwell documente@ncienimanifestationsvere

in the Mediterranearcivilizations (i.e. Egyptianand GreeceRoman),althoughMesopotamia,
India and Chinaalso have a long history of diplomacy?'? However,it can beargued thathe

diplomacyoftheseancienstates wamuchlessefficientin theregulationof internationatelations

comparedo moderndiplomacy,particularlyif judgedaccordingto the strugglefor peaceand

friendshipbetweemations.

This chapterdealsfirstly with the definitionsof terms, including the meaningof diplomacy,
diplomaticagentsanddiplomatsandthenthe exchangef diplomatsin ancientiimesis explained.

Thecharacteristicef thediplomaticcorpsin thepastaswell asthedoctrineof theimmunity of

212Nicole Brisch and others, Religion and Power: Divine Kingship in the Ancient World and Beyond
(The University of Chicago 2008) 7.
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diplomaticpersonnelareanalysedThe actualpracticeof diplomacyin the ancientworld is then
outlinedwith regardio theancient NeaEast(the Egyptian,Babylonian andHittite civilizations,c.
14001150BCE), the Greekdqc. 500-338 BCE), theRomanEmpire(c. 358 168 BCE), Ancient

India and China,anddiplomacyin Islamic States.The ancientdiplomacyis thencomparedand

contrastedvith diplomacyin the21St century.

This study doesnot proposeto narratea comprehensivénistory of diplomacy,ratherit uses

illustrativecasege.g.theArab-IslamicStatesfor comparativeurposesvith the21St century;o
explorethe importanceand characteristic®f diplomacyand diplomatsover history. The most
obvioushistoricallessonis thatdiplomacy andits specialstatusis as old as human civilization,
alongwith violations of this acceptednorm by attackingdiplomats.The understandingf the
importanceof old or moderndiplomacyfor the securityof the internationalcommunityandthe
importantrole of the diplomatsas peoplewhobring a conflictto an endinformsthe fundamatal

rationalefor beginninghis studywith a historicaloverviewof diplomacy.

2.2 Definitions
2.2.1 Diplomacy

The word diplomacyis derived fromthe Greek verb diploun (to double)or from the noun

diploma?t?

Diplomacyis commonlyunderstoods the practiceof building andmaintainng relationships
betweenindependenstatesa processindertakerby representativesf thosestates. , Wifiogt
critical form iswhen mediatingonflictsandnegotiaing internationabrrangementsit theinternal,
regionalor global levels?4 Hence,the role of diplomatscomesinto play whena statenotifies
anotherstate abouts desireto establista political relationshipand negotiatiobeingsy sending
an envoythat representshis or her state. Article 2 of the Vienna Conventionon Diplomatic
Relationsand OptionaProtocol orDisputesstatedthat p 7 lédtablishmentdf diplomatc relations
betweenStates andof permanentliplomatic missions,takesplaceby mutud F R Q VVHQUIV |

defineddiplomacyas p Wriethanismshortof war deployedoy aninternationabctorto manage

213 Costas M. Constantinou, On the Way to Diplomacy, (University of Minnesota Press 1996) 77.
214 Berridge and Lloyd (n 207) 97.
215Vienna Convention on Diplomatic Relations and Optional Protocol on Disputes, 1961, (Entered into force

with respect to the United States of America December 13, 1972).
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the internationalenvironment; traditionadliplomacy is international D F WdResfptb manage
the internationalenvironmenthrough engagemenith another international D F V§'RIkJ this
way, statesmproveandprotecttheir foreignpolicieswithoutrecourseo exploitationandwar 2%’
In a sensethese definitionsf diplomacyfocuson thefollowing: the aimof diplomacyin dealing
with internationaproblems peacefullyhe peoplewho actin thedelicateprocedurgdiplomats),
represenstateswhich haveintentionsto improvetheir foreign relationsor usingnegotiationto

managdoreignrelations(particularlyantagonistiones).

However, although these essential components of diplomacy are timeless,their relative

importancéhaschangedhrough historyorinstancein the19th centurydiplomacywasnarrowly
definedas negotiationdetweensovereignstatesaimed at managingheir relations?'® Although
ancientdiplomacywas limited to relationsbetweensovereignstates diplomacyin its modern
conceptexpandsto include p F L &6ti€dy actors? including nongovernmental organizations
(NGOs),citizenjournaligs andthebroad S X E 8% F

Thepurposeof diplomacyin theancienivorld wasto keepgoodrelationsamongstatesHowever,
diplomacyhasdevelopedo includethemanagemenif the businesbetweerthe statesandother
internationabctors??° Suchrelationshipsvhatevertheir purposepeginswhenone statenotifies
anotheraboutits desireto start a political relationship, anshegotiateso senda diplomatto
representhestate??! Theinherentnecessityf such relationships and professional persofumel
theirachievementvasrecognizedy ancienstates’?2whichiswhydiplomacyis sometimesalled
the _&WHFR QG R O G FiHahcB st fitaveaiaps@etdedo havechannel$o dealwith
each othef?* Diplomacyis a systenof managinghecontacbetweenhestatesandisrepresented

by negotiationshetweenagentsof states.lt is a tradition arrangementvhich is governedby

216 Nicholas J.Cull, Public Diplomacy: Lessons from the Past, (Figueroa Press 2009) 12.

217 G.R. Berridge, Diplomacy Theory and Practice (4th end, Palgrave Macmillan, 2010)1.

218218Rene AlbrechCarrie, a Diplomatic History of Europe since the Congress of Vienna (Harper & Row
1958) 20.

219 shanthi Kalathil, Diplomacy Development and Security inltiermation Age (Institution for the

6WXG\ RI 'LSORPDF\ ORKDPHG 2VPDQ $NDVKD P(YROXWLRQ RI"
Available at: <SSRN: http://ssrn.com/abstract=2220467 or http://dx.doi.org/10.2139/ssrn.2220 467 > accessed

20 December 2013.

20JanMelVVHQ p7KH 1HZ 3XEOLF 'LSORPDF\ %HWZHHQ 7KHRU\ DQG 3UDFV

Public Diplomacy; Soft Power in International Relations (Palgrave Macmillan 2005) 5.
22Indam Watson, Diplomacy: The Dialogue between States, (Rutledge 2005)7.

2Robert-HQQLQJV DQG $UWKXU :DWWV 2SSHQKH MPE.dhg KAV 10BIPDWLR QDO |

1054.
223]anice Gross Stein and Colin Robertson, Diplomacy in the Digital Age: Essays in Honour of
Ambassador Allan Gotlieb, (Mcclelland & Stewart Ltd 2011) 193

24 HWULFK .DSSHOHU p7KH %LUWK DQG (YROXWLRQ RI 'LSORPDWLF F

Communication and Diplomacy, (Diplo Foundation 2004)353.
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International.aw.?2°> JenningandWatts however statedthattheinternationalaw hasnorolein
the usag®ef diplomacy,although p W Kst$duridlegalimportanceas they [diplomaticactivities]

mayoccasionallygrow into customaryulesof International/ D Z®

Unlike modernambassadorandenvoyswhoarechargedwith myriaddutiesconcerning political
relationsas well as economicandsocialareasof interest,ancient diplomatsveredispatchedor
specific(usuallypolitical) tasks;oncetheyfinishedthistasktheyhadto return immediately. This
was largely becausef the natureof diplomaticwork, requiringintelligence, culturakensitivity
andinterpersoniskills, andthe sensitivityof informationin suchcontexts in theancientworld;
essentially, theulerof a country requireddeepandspecificinformationfrom anenvoyregarding
important mattervhich couldnotbe trustedto primitive communicatiorsystemsnd couriers.

Moderndiplomacy,andits associationvith internationakconomiaelationgandthearrangement

of dynasticmarriages)can beraced tdhestatef Northernltaly duringtheearlyRenaissance,
wherethe first embassiesvere establishedn the 13th century. Examplesof the practice of
diplomacyin that erawerethe presentatiorof an D P E D V V @e@drtlal§d/the headof the

receiving state and greetingsfrom the dispatchingsovereign,and proposals ofmarriage
accompaniedby portraitsof theintended suitoor bride (asin the famousinstanceof +ROEHLQ TV
portraitof Anneof CleveswhichinducedHenryVIIl to marry her)??’

However,some scholarselievethatthe conceptof diplomacyis relativelyrecent;Jenningsand

Wattsareof theopinionthatthetermsdiplomacyanddiplomatswerenotrecognizedintil theend

of the 18t century,228while Bedermarstatedthat the ancientstatesconducteddiplomacy??®
consequentlihisresearclexploresiplomag in theancienepochn detailin thefollowing points.

2.2.2 Diplomatic Agents

After theresearchexplainedin previous point thelefinition of the diplomacy,it is importantto

definethepersornwho conductedhisdiplomacy.

The ViennaConventionon Diplomatic Relations,1961(VCDR) definedclearly the diplomatic

225Shaw (n 27) 751.

226 Jennings and Watts (n 18) 1054.

227 bid 5.

228Jennings and Watts (n 18) 1054.

29'DYLG - %HGHUPDQ pH,QWHUQDWLRQDO /DZ LQ WKH $QFLHQW :RUOGY
1. Available at <SSRN: http://ssrn.com/abstract=1092442 or http://dx.doi.org/10.2139/ssrn.1092 442 >

accessed 5 October 2014. 56



agentsThatdiplomaticagent p theé headof missionor amemberof the diplomaticstaff of the
missioQ#° Thenthis Convention 1961 gavethe definition of boththe headof missionandthe
diplomaticstaff of mission.Hence the headof the mission definedby the Art 1(a)is p WpKErsbn
chargedy thesendingStatewith thedutyof actinginthat F D S D #1Whiargasiccordingo Art

1(d) thememberof thediplomatic staff are p Wriigrhbersof the staff of the missionhaving
diplomatc U D &N

According to Barker diplomatic agents are the individuals who p S H U | RtheRliplQriatc
function as a principle and notan incidentalpart of their G X ¥\ This could includethe legal
advisor, part time diplomats,attachescounsellors, ministers,ambassadorssecretary tahe
mission?3*Barkeradds W K D kverpbaf#ifldpeciaimissionsnaybe consideredo be diplomatic
S H U vV R®Opldidafic agentthen seento be a very wide termandmightincluding manyof
individualswhowork in embassieandconsulater anyonerepresenhisor hercountryin another

state

Similarly, arotherscholarasdefineddiplomaticagentas p Wefriifor ambassadom@ndtheother
diplomatic officers whogenerally have the function of dealing directly with host country
RIILEEDOVY

The term diplomatic agentmeans diplomatHence, it refersto a representativavho lacks
diplomaticstatus Thequestiommightariseas towhothenconstitutenont diplomaticagens? This

termcouldbe useduo referto secretagens.?®’

It isimportantto notethatthis studyis particularlyconcernedvith ambassadorsr diplomatsas

defined below.

2.2.3Diplomats

230231Article 1(e) of Vienna Conwviion on Diplomatic Relations (18 April 1961) 500 UNTS 95, (entered into
force 24 April 1964).

231 bid.

232bid.

233Barker (n 3) 17.

24bid 17.

235 1bid 19.

23%United States Department of State Office of Foreign Missions, Diplomatic and Consular Immunity:
Guidancdor Law Enforcement and Judicial Authorities, (United States Department of State

Office of Foreign Missions 2014) 7 Available at <http://www.state.gov/documents/organization/
150546. Pdf> accessed 8 J an 2015.

237Berridge and Lloyd (n 153)-8. -



Janganstatedthat the u G L S O Rd&genataichnceptwhich refersto the p Dri@r@bers othe
foreignserviceof theN D W L R¥€BeridgehindLloyd also definedthediplomatsor ambassadors
aspersonsvhorepresentheirstatesn otherstates(e.g.diplomaticagentsor officials in a foreign
ministry) 22° Bjola andHolmesdefinediplomatsmore generallgs p L Q G L WhoGoxdusbcial
U H O D W E‘RThi¥ detingidh s wide andcouldincludeany personwho conductsor promote
the relationshipetweerthe sendingandreceivingcountries Accordingto Art. 3 ofthe Vienna
Conventionl961,thefunctionof thediplomatis to represenStateandto protectits interestaand
the interestof its citizensandto ensurethe promotionof friendly relationsbetweenthe two
countriegsendingandreceiving)?** Dueto therole of thediplomat,theinternationacommunity
unanimouslyejectstheconcepbf targetingdiplomaticagentsbuttheability of statesn timesof
political disturbancetensionand conflict may preventstatesfrom protectingthem.Due to the
particulaty acutebreakdownof diplomaticconventionsn the case ofLibya it wasinitially the
mainfocusof thisstudy,butthedisseminatiomf this problemin other statedroadenedhescope
to Iragandothercountriesasexplainedn Chapterl.

The researchdefinesdiplomatsas personnelwho mediaterelationshipsbetweensendingand
receivingcountriesto promotesecurityandstability. The questiorarise®f the extento whichthe
word pH Q YRP® HV V H Q Jrthé fincelbad to denotea sacredoffice isanalogouto
themodern p G L S GaRdEhBI&tdl protectionspertainingto thatposition.As notedby Berridge
and Lloyd, pH Q YsRsyfionymouswith 1 G L S GR Bub@atterjeestatedthat the former,
uD F F U td @é&hwad Gf State, is not consideredto be personalrepresentativesf their
V R Y H B8 ThisQdansthat the envoy doesnot havethe samestatusas the ambassados
manifestin protocolssuchas the formernot beingempoweredo requestan audiencenith the
receivingheadof state.Furthermorethe envoydoesnot rendersignificantserviceson behalfof
their State. However theresearchebelieveghatthe envoyis essentiallyan ambassadomn some
historicalbookstheword pP HV V iv@sdyhohfmousnith puD P E D V YsrGHRehyeiv>*
Anotherquestion thaarisesis what the differenceis betweenu G L S CaRdP IDRARTQ Jangan

2%8R. T. Jagam, An Outline of International Politics, (Revised Second Edition, Allied Publishers Limited
1981) 81.

239Berridge and Lloyd (n 205) 63.

240 Corneliu Bjola and Marcus Holmes, Digital Diplomacy: Theory and Practice, (Routledge New Diplomacy
Studies 2015) 4.

241Vienna Convention on Diplomatic Relations (18 April 1961) 500 UNTS 95, (entered into force 24
April 1964).

242Berridge and Lloyd (n 205) 83.

243 Charles Chatterjee, International Law and Diplomacy, (1st end, Routledge 2007) 10.

244 Kalicharan M. L, Diplomatic Immunities and Privileges Critical Study with Special Reference to
Contemporary International Law, (University of Mysgrse 2015) 37.



defineddiplomatsare any peopleworking in diplomaticserviceswith the duty of representation
andnegotiation, while consulsarededicatedo consularserviceswith theduty of protectingthe
interestsof nationalsof the sendingstate.However, the function of the diplomatic serviceis
complementaryo consularservices*® and consularofficials might performthe diplomaticduty
along with their consularduty.?*This meansthat the consulis appointedto perform for the
commerciainterestf the sendingstatein thehostingstate aswell asto helpthenationalan the
latter. Asaresultof consulsassumingnore rolesanalogouso traditionaldiplomatsthedistinction
betweerthemhasbecomep P XIEdsclearcutthan IRUP HU O\ |

Whatevetthedefinition of diplomatsijt is imperativethat the diplomatpossessiegotiatiorskills,
anunderstandingf the law(of thereceivingstate)andpoliticsanda clearaim of promoting the
relationshipswith thehostingstatesDiplomatsneedtheseskills andknowledgeo qualify for their
positionsandto enablethe carryingout of their importantduty of strengtheningelationships

betweerthereceivingandsendingstatesasexplainedn thefollowing section.

2.3 History of Diplomatic Relations
2.3.1 The Exchangeof Diplomats in the Ancient States

Giventhe debateaboutthe provenancef diplomacy in the modernsenseijt is importantto
consider howancientpeoplesdealtwith diplomacyand diplomats. This researchparticularly
focuseson thedifficulties facedby diplomats(i.e. real or potentialpersonaharmsinflicted on
them), exploring how statesdealt with such problems. Diplomatic relationsare forged by
diplomats,Jenningsand Wattsstatedthat whenthe permaneriegationshadbecomea general
institution, the term diplomaticenvoywas invented?*® However, this focus on terminologyis
essentiall etymological andexical,anddoesnot helpin understandinghereality of diplomag
in history.

In ancientGreece, diplomatswere consideredoly, andthere wasa religious dimensionto the
H QY Rfreced taheconcepbf Hermesasthe messengerf thegods;however, Hermesas
also associatedwith deceptivecharm, trickery, cunning and deceit, reflecting the Greek
understandingf the archetypicaknvoy.Envoysin this period werdabelledas deceitful?*® as

245 Jangam (n 239) 81.

248 |pid 87.

247Berridge and Lloyd (n 205) 47.

248 Jennings and Watts (n 18) 1062.

249 |bid 1062; Bederman (n 230) 1. -



oneauthorputsit, the envoywas p D nestman sentabroadto lie for his F R X GYA/This|
understandingeemgo havecontinuedo thepresentandthereceniWiki -leaksscandale€xpose
thewidespreadwiretapping ofdiplomaticmissionsandembassieglowever thisdoesnotmean
that diplomatsare associatedvith being malevolenpeople;diplomacyhasbeenascribedboth

negativeandpositiveroles2>!

To performtheir role effectively, diplomatsneedto haveessentialskills, modes of conduct and
proceduresf diplomacy;Kappelerconfirmsthatthemostof thesaequirementkavenotchanged
from the ancientworld to the present.Theserequirementsare very importantfor ensuring
successfuhegotiationwith other state$>?> However, theseskills and the relative importance
attachedo themvary between statesccordingo their nature their socieculturallegacyandthe

particula context.

Internationallaw hasno role in suchmatters. However,some qualificationsare required.For
example, knowledge and training is an important requirementfor a permanentdiplomatic
appointee€>3 Theposition of diplomatsas arepresentativef the stateis a very sensitiveposition,
requiringnumerousskills andattributesIn ancientstatesan envoywastypically chosenfrom
amongheruling family or oligarchysothattherulershadconfidencen theloyalty andabilities of
thatpersonwhich conferred legitimacyponthemin theeyesof theirown andforeignstates’>*
Eventoday,the headof a mission ismoreimportant(albeitusuallymoresymbolic)thanancillary

staffwhoactuallyperformthediplomaticwork.

The sendingstateappointsthe headof mission.Suchan appointment is subjectto the some
formalities.Hencethe sendingstateneeds tanform thereceivingstateabouttheappointmentof

theheadof mission.In addition,the sendingstategivesthe headof missioncredentialsThelatter
hasto handin a copy ofhiscredentialdo theministry of foreignaffairsof the receivingtateonce
he or shearrives.Suchformalitiesare not required for supporting stafif the mission.The state
describedts desireto startdiplomaticrelationshipsiatheexchang®f envoys?*°

250 Afzal Igbal, Diplomacy in Islam: An Essay on the Art of Negotiations as Conceived and Developed by the
Prophet of Islam, With a Forward by S. A.Rahman, (3rd end, Institute of Islamiac€LAE7) 28.

21 Kappeler (n 224) 353.

252 |bid 353.

253 Jenings and Watts (n 18) 1062.
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Althoughstatedrequentlyappointdifferentheadsof missionto differentstatesthey canappoint
the samepersonto covermore thanone state.However,the approval of receivingstatesis

requirec?>®

In both ancientand contemporarjmes,the sendingstatesoften sendnorethan onepermanent
diplomaticmissionto thereceivingstate.In theancientperiodtheright of a hostingstate taaccept
or rejectthediplomatic representativer envoyof anotherstate wasubjectto the agreemeraf
both states.This right is reflectedin Article 4 of the 1961Vienna Convention on Diplomatic
Relations?®"Thesendingstatewho desirego startdiplomaticrelationshipsvith thereceivingstate
hasno right to force the hoststate toacceptits envoy. Furthermore, severalreceiving states
sometimesefusedo acceptherepresentativef sendingtatesSuchrefusal mayutthe sending
state in an embarrassingituation.Thus,sendingstates havenow developeda mechanisnthat
ensures thaheirenvoysare acceptelly thereceivingstatesevenbeforesuchappointment®®
Every state hasthe right to send andeceivediplomatic envoys,called the right of legation,
comprisingactiveandpassiveight; the formerrefersto theright of sendingthe envoysto other
stateswhile thelattermeangheright of receivingtheenvoys.This right is necessaryto statesin
termsof respecfor theirsovereigntyi.e. a fundamatal right), althoughsomestategegardt as
beinga conditiononly. 2>°Theright to appointor receiveenvoyis a prerogativeof the Headof
State(de jure. As a result,only stateswith full sovereigntyhavetheright to conductdiplomatic
relations.For example,a revolutionarywho may build informal relationshipswith other states
cannot send diplomatic envoyso them unlessthe latter recognisethe authority of that
revolutionaryas aegitimateHeadof State. Inaddition,statesindertheprotectionof otherstates
also haveno right of legation.On the other hand, the constitution of federalstatesdetermines
whetherthey havetheright of legation.For instancewnhile the GermanEmpirebeforethe First
World War gavethisright to thefederalstatesthe USA did not2%°
Envoysdutiesarelessexclusivelypolitical in moderndiplomatic practice,althoughearlymodern
functionarytasksremainthe responsibilityof embassiege.g.attendingstateoccasions suchs
coronations, weddingeremoniesfuneralsand jubilees§®* Anotherfundamentakchangeis that

diplomaticenvoyscan bewomenin themodernworld; historically,it wasnot a significantissue

256 |bid 1062.
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for a womanto be Headof State particularlyin dynasticsocietieqe.g.Elizabethl), butwomen

werealmosmeverincludedin diplomaticmissionsexceptasthewivesof male envoys6?
2.3.2 The Characteristics of the Historical Diplomatic Corps

The characteristicof the diplomatic corps havenot changedmuchfor severalcenturieg®?
Although now seenas a professionatareer(ratherthana gentlemany task to bedischarged
on behalfof R Q Hshweéreign), diplomati@ppointmentgparticularly at seniorlevels) remain
dominatedby the socio-economicelite. Most of the qualities diplomatsequirenow remainthe

sameastheywerein theancientworld. Essentiatjualitiesrequiredof diplomatsinclude:?%4

1 Privilegedsociceconomidackground.
2 Sound academknowledgeof subjectgelatedto diplomacysuchasthearts,
historyand law.
Personatharismaandrefinedetiquette.
4 Proficiencyin multiple languagege.g.historicallyLatin andFrenchin the
Europeartradition,PersiarandArabicin Indian).
The historical requirementthat the diplomat has the financial ability to cover all expenses,
including propertiesandpayment®f personnel,is nolongervalidin the case ofmodernnation
states althoughthis was expectedn traditional societieslt shouldalsobe notedthatthe same

characteristicarerequiredfor thespousghistorically,thewife) of thediplomat.266

Thesequalitiesenableddiplomatsto adapteasilyto the affairsof thehoststate,spendingseveral

years there. Howevehedrawbackof thiswasthefactthatthediplomatsbecamegnorantof the

affairsof theirhomecountry.Hencetheformationof the ad hocdiplomaticteamas aspeciatask

forcein critical scenariosnayhaveresultedfrom this drawback.Diplomats haveplayeda major

role in bringing peaceto conflicting partiesthrougha seriesof negotiationge.g. The Peaceof
Westphalian 1648);howeverthesdogicalnegotiationsook averylongtimeto attaincompletion.

By thetimeof theFirstWorld War diplomatsvereblamedoy manydueto theirinability to avert

the catastropheandalthoughdiplomatsplayed a significant role duringthe SecondWNorld War

andits aftermath,this was with dependencen the adviceof other ministries,thus yZKHUHDV

diplomatic culturehaschangedandkeepschangingit is by no meansdead,andit shouldnot be
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allowedto G L F#$°

Although,therequirementhat a diplomatpossesshenecessargkills is very importantandthis
hasbeenreflectedin history, recently however,2%émostof developingcountrieshavenot taken
thisseriouslyor seemnto haveotheraimsor agenda their appointmenbf diplomatssentto other
StatesFor exampleSaudiArabiain 2016resumedts diplomatic tieswith Iraq afteralongperiod
wherediplomatictieswerecutoff (since1990).1t hasbeenallegedhat theSaudidiplomat,Sabhan
doesnot havetherequiredskills to enablehim to strengtienthe relationshipdetweenthesetwo
countriesThe only skillheseemgo possesss hismilitary skills (he holdsa E D F K Hi€yR&hY V
military science)?®"The only skillneseemso possesss his military skills (he holdsa EDFKHOR UV
degreein military science)Saudiauthoritiesrespondedhat their diplomatis the most suitable
persorfor thejob for whenandwherehehasbeensentbecausef hismilitary skills, furtherfailing

to acknowledgehis lack of the required skill set?®® Another exampleis that in Irag, the
appointmenbf adiplomatis notbased ortheskills or knowledge hpossessesatherit depends
mainlyon partyquotasand patronage®®

2.3.3Immunity of Diplomatic Personnel

Theabsencef diplomaticimmunity would leadto manyrisksto the lives of envoysdue to the
vagariesof internationalaffairs, which is why the internationalcommuniy affordsdiplomats
manyprivilegesandimmunitiesrelatedo theestablishmensf embassie$’° Attackson diplomats
can betracedbackto theancientworld, whenenvoyswere subjectetb all kind of maltreatments
in anciensocietiesyhich oftenconstitutedh casuselli (i.e. becaus@anenvoyrepresented state,
mistreatmenbf the envoy constitutedan insultto a whole state)?’! Bedermanstatedthat all
ancientsocietieswere thus concernedwith the protectionof diplomatic personnel. The host
nations have the responsibility for the protection of diplomats, by providing safeguard

mechanismsFor examplejn Mesopotamiathe lawgiver Hammurabi(d. c. 1750 BCE),?"%o
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whomtheeponymougodexis attributed, wasan ableadministratorandanadroit diplomat.One
of the importantsafeguardbe legislatedvasto provide troopgo escortdiplomats.However,he
refusedto practicethis mechanismwith (O D Rfvdy,?"*andwasrecordedas havingviolated
the spirit of diplomaticimmunity by refusingto providesafepassagéor thereturntrip of foreign
envoyswho broughthim a message he didot like. This diplomatic affront and breachof this
customarylaw causedhebreakdowrof relationswith Elam?74

However,although thdivesof envoysweregenerallyconsideredsacred;t was because othis
that theywereoftenmurderedas adeliberateact ofprovocation, particularlif negotiationgailed.
Historical examplesncludeenvoysbeingkilled as aresultof the failure of peacenegotiations
betweenthe Egyptiansandthe Persiansandwhen King Dariusof Persiarefusedto kill two
Spartamoblesin retaliationfor the murdeof two Persiarenvoysn 491 BCE it wastakenas an
exampleof hisbenevolencé’®

Duringthe courseof history, the conceptof diplomatic immunity hasnot changedmuch.There
are two principles that governimmunity; reciprocity and personal inviolability. Personal
inviolability is thefirst andthe oldestprinciple (asviolatedby Hammurabiabove).This principle
stateghatdiplomatsareinherentlyuntouchablewhichrequireghewillingnessof thehoststate to
observehiscondition.Thisconceptwvasaidedby thesacredassociatiorf envoys+tasmentioned
previously,the Greeksviewed envoydn the contextof the divine messengerermesandin the
Christianeratheenvoysof kingsandthepapacywere regardedsrepresentativesf theVicar of
Christ(i.e. thepope orking), andthusrepresentativesf God?’®

2.4 Diplomacy Practicein the Ancient States
2.4.1Ancient NearEast

Thereis evidencehatthefirst documentedliplomaticpracticewasthe Amarnaletters whichwere

found intheancientNear East.Thelettersare clay tabletsbearingcorrespondencédetweerthe
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pharaohsf theeighteenttdynastywhichgovernedegyptin the15th to 14th centurieBCE, and
thekingsof BabylonandtheHittites (andperipherapolitiesin the Levant). Thegiremostlywritten
in BabylonianThesedocumentsvereevidencehatEgypthad relationshipaith itsneighboursnd
moreremoteentitiesin theperiod1460-1220 BCE 27/

The letters reveal that diplomaticconcernsof the Egyptiansconcerneda variety of inter-
relationshipsindforeignrelationshipsThelettersareparticularlyinformaive aboutthe historyof
thearmedconflict betweertwo kingdomsof Kadshin 1274BCE.

The Amarndetterscommenthatalthoughthisarmedconflict did notproducea recognizeavinner,
the peacetreaty wasan importantwatershedn the hostility betweerMuwatallisand Ramesses
Il. Relationshipsverealso cementedoy the marriageof adaughteof Muwatallisto RamesseslI.
278Thesediplomaticdocumentsarea cleartestimonyto the cognisancef diplomacyamong the
mostancienthumancivilizations. Extensivecommunicationgxistedbetweenthe major polities

of the NearEastat thistimein termsof trade, peacandwar anddynastianterrelations’.”

An obviousexceptiorto thegeneraconcepbof diplomaticimmunitywasevidentin war practices.
While thetorture andnutilationof prisonersarenot surprising thefact thathigh-ranking(andin

the ancientontextdiplomatig personnelveresubjecto such humiliatingreatments surprising
(e.g. Egyptianmonumentsboast how the corpses ofnoblemenwere castratedf®° Palestine

providesthe solitaryexampleof relativelyhumaneulesof war (concerningoesiegedities) 28!

Two kindsof diplomacyare recognisecy modernanalysts: traditionalor old diplomacyand
new diplomacy.Old diplomacywasmainly concernedvith managingoreign relationshipswith
otherstatesThisconcept waslevelopedo mearntheconducbf therelationshipdn all aspect®f
life. The examplencludes managinthe interesbf the two V W Dnilitatyy dconomic cultural,
foreignandpolitical affairs,andothernationalinterestsThefunctionof diplomacy, theask of
diplomats,the meansof communicationthe meaningof diplomacyall were subjectedo a

significantshift.282
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Thischangeequired moreffortsandskills from diplomats particularlysolvingcomplexissuesn
an autonomousmanner.Diplomacy is closely interrelated(although not synonymouswith)
negotiationDiplomatsneedo be experiencedh negotiaton to ensurghesuccessfuinanagement
of foreignrelationshipsln addition,it isimportantor themoderndiplomatto engagevith themedia

andpublicrelationsin orderto prevenimisrepresentaticf®

Amid the barbarityexhibitedby availableevidenceconcerningEgypt like Syria, Babylonia and
the Hebrews, the Persiansvere idiosyncraticallyrecognizedor theirhospitality?* A ministry
was createdn the Persian courthargedwith the careand entertainmenof guestyparticularly
foreigndiplomats)?®> However,in termsof strategythe Egyptianswere notablefor their useof

diplomacyto avoidwar. Of the 350 Ammranletters,50 narratethe foreign diplomaticpolicy of

Egyptwith othersin ancienthe Near Eastregionin cuneiform?®® Theysuggesthat p Wyikid of

Egypt was muchlighter than thaiof Assyria,Carthagepr even 5 R P H  th&tQeSe empires
weremorecloselyinterlinkedthanwaspreviouslythought?®’

The lettersdealwith different mattersincludinglegal issuesthe conductof diplomatc(dynastic)
marriagegas explainedpreviously),tradeandotherco-operative mattersbetweerthe kingsof

Egypt, Mitani, Assyria, Babylonia and the Hittites?®® The conclusionof the wars between
Ramessedl and Muwatallis wasa peaceagreementhat included p Welkddangeof political

refugeesandasylumseekersmutualmilitary assistanthe mutualterritorialinviolability, andthe
inter-dynasticmarriageof a daughteof Muwatallisand Ramesses, 3f°

However, Hershegtatedthatthe internationalkelationin theancientworld pZ K Rob@s@dupon
| R UR%MHE addedthat 1 WhKtidrs of antiquityareusuallydescribedasliving in a state either

of almostcompletdsolationor of perpetualvarfarewith one R W R°H U

Themonument®f Egyptattestthebloodyceremoniessometime®bservedy the Pharaohsio
mutilateforeignergasexplainedpreviously);Hersheystateghat p \bEdiesof theslainwereoften

mutilated andrebelcaptivewereimpaledandsubjectedo the mosthorribletortures. Thosewho
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escapeduchpunishmentverechainedand H Q V O3 ¥étshdjaddthat womerandchildren
weresometimesreatedetterandtheirlivesweresaferthanmen presumablypecausenenposed
a military threat,as reflectedin the Biblical narration thathe Pharaotorderedthe infanticideof

maleHebrewbabies?%?

The Mosaic code was a self-consciouslyhumanelaw that contrastedwith the ruthlessand
bloodthirsty practicesof the greatcontemporaneous civilization8lbeit the narrationsof the
Israelitekingsareoftena cataloguef bloodbathsTheLaw representa differentstory,including
theprohibitionof destroyingreesandthe prohibitionof sackingcitiesthatsurrenderAlthoughthe
mandate$or theslaughte of menareliberal,theTorah treatsvomen childrenandlivestockmore

294

gently:

Although, the researcheagres with the scholar thaforce was usedatherthanthe diplomacy
especiallybetweerstrongnatiors andweaknation,howeverthese strongountriesstill realsethe
importarce of restoringrelationships especiallyto facilitatetrade,as the thesiswill explainlater

when it exploresthe diplomacyin ancientRome.
2.4.2 Ancient Greece

As with most politicalconceptsdiplomacytook anoticeablymodernform under the Greeks.
However, contemporagiplomacydiffersfrom theGreekin manyways 2% For exampleresident
representativesind permanentembassiesvere not recognizedh ancient Greek diplomacy.
Furthermore, therevas no establisheadconductof diplomacy,and differencesin the mannerof

choosingenvoys.Thebestoratorswere often chosenn orderto conductforeign policy, andthe
Greeksbelievethatthiskind of person(i.e. a skilled raconteurould resolveseriousnternational
problemswith othercountrieshowever, theylid preferto senda missioncomprisinga groupof

menratherthan asinglerepresentativé’® HistoriansgenerallyagreehattheancientGreekswvere

thefirst to developan appropriataliplomaticcommunicationssystem.

Theword diplomaderives fromGreekfrom word diploun whichmeanspyu WERR X Ea@diddine

havesuggestethat Greekdiplomatshad completedwo coursesof study?%’
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The most archaicGreek understandingf the diplomatis the envoy Hermes, as mentioned

previously,butbytheSth centuryBCE theancientGreciandiaddevelopedhemeaningf foreign
relationsin termsof declaringwar, grantingasylum and exchangingenvoys?°® The Grecian
diplomats wereprohibitedfrom acceptingifts from the hoststate(to avoid bribery),on painof
death.The AncieniGreciansalso practicedan importantprincipleof diplomaticlaw: the principle

of nort interference?®

Article 40 (1) ofthe VCDR refrainsthe diplomatsfrom interferencen internal affairs of the
receiving state but fails to define diplomatic interference. This lack of definiion could be
confusingto an ambassadaxs withoutknowingwhatit meansijt makesit practicallydifficult to
know when theyhavecrossedhe line while carryingout their dutiesof protectingthe interesof
their State However thisstudypositsthatthe definition of diplomaticinterferenceés notimportant,
anda legislatordoesnot needto setout everysingledefinition. ThereceivingStatecandetermine

whetheractionsor statementsnadeby adiplomatareprejudicialto its sovereignty?®

A large numbeof peaceagreementsvere establishedetweenthe Greeksand other entities.
However, frequentconflicts eruptedregardingland proprietorshipandrights of accesgo land.
ThusGreek diplomacymainly concerned possessidnsthe Mediterranean anésiaMinor, thus
theirmain diplomaticrelationswerewith eachother(betweerthe Greekcity-states), andith the
Egyptians,Phoenicians(later Carthaginians)Persians, Etruscansand (later) Romans.Such
relationsoften concernedhe formatiorof leaguegalliances)n preparatiorfor impendingvars 30t
For example,in 431-404 BCE the Atheniansand Spartanswere in the alliance during the
PeloponnesiakVar. Indeed the historicalevidenceshowsthat Greekdiplomacywas morethan
justa separatiorof alliesandenemiedutacknowledgedarying degreef powerrelationships
andtheconcepif neutralitywith the pointof abstentionfrom conflict definedclearlyto provide

protectionagainsbelligerentostility 302

However,ancientGreekdiplomacywasnot formally instituted,andwasrolled outon an aehoc
basiswith noresidentrepresentativesndpermanenembassied-urthermoreit shouldbe noted

that differenGreek stateappointediplomatsoy different meange.g.Atheniancitizens +all adult
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freemenzwouldelectthebestoratorsto plea W K H  Eakséild fdfaignrelations®©3

Therewere no formal obligationsto foreigndiplomatsexceptthe general religias obligationsto
all foreigncitizensto providehospitalityduringthe mostarchaicperiod. However,diplomatsdid
haveclearimportanceo the Greeksyeflectingtheir efforts to build relationshipswith others,and
theyweregenerallysuccessfulynfortunatelyhistoryis only concerneavith theirfailures(i.e. wars
andmajor crises)>%*

The Greeksrecognizedarbitration p Dagreemenbeforehand to submit disputesto judicial
G H F L% arRl @ePloyedt in thetreatiesn severatasesFor examplejt wasusedo sortoutthe
H G LV suckingreligion, commerce, boundariesnd the possessiomf contestederritories,

especiallythe numerousslandsscatteredamongtheGrecian V H BP% |

NaturalLaw guaranteetheinviolability of envoysy theclassicalcreekperiod, andtheCustoms
of the Hellenesorganizedthe relationshipsbetweenthe Greeks and foreigners, includinghe
ML QY L RaDrbeSdeyedtidenvoystherightof asylum orsanctuaryand trucesor the burial
of the G H Dh@tifermoresomeethical preceptavereappliedto internationalaw regardingvar
(e.g. Atheniansagreeddeferment of conflicts for religious purposes,and avoiding injuring

temples)?’
2.4.3 Ancient Rome

Unlike the Greeksa Carthaginiansthe Romanshad overwhelmingmilitary superiorityandthus
hadlittle practicalneedfor internationaldiplomacy.Diplomacyfor Romewasnot an essential
meango conduciegotiationsvith otherstatesindemormalcircumstance®®® Thusthe Romans
hadfew gqualmsaboutthe maltreatmentof envoysandtheywere sometimeseld as hostages,
imprisonedbr killed.2%° However relationshipswvith otherstatesvereimportantto Rome,mostly

inorderto conducttrade. TheRomanghusfelt thenecessityto institutelawsto protectthelife of
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envoys:10

The sendingandreceivingof an ambassadors oneof theimportantelementsfor international
relations. Furthermoreherelationshipbetweera hostandguesin Romewererespected3t!t
wasthe principleof benevolencéo guestsand selfprestigethatgenerallyensured theespectful
treatmenbf foreigndiplomatsundertheRomans, backed hyotionsof filial piety. Furthermore,
theRomanshadasuperiombility for administratiorandorganizatiorthanthe Greeks Thus they
were more able to providesuch hospitalityand protectionthanthe ad-hoc, roughandready
Greekstates?'?

Diplomacyisnowanessentiahnd institutionaliseday of conducting andhanagingelationships
between statesn order to cooperatein trade; however,the Romansdid not have such
institutionalisatiorfor foreignaffairsor anexpertdiplomaticcorps, andotherstatesdid notsend
diplomatic representativet® Romeon apermanenbasis.This was partly because¢he Romans
ultimately assimilatedall of the Mediterraneartivilizations,andthe only seriousneighbouring
powerduringthe classicaRomanperiod(afterthefall of Carthagen 146 BCE) wasthePersian

Empire3t3

In ancient Romgthe word diplomacymeanta travel documenthata personneededto travel
acrossthe RomanEmpire. They then started touse this word to refer to other significant

documentsfor instancenegotiationsvith barbariartribes 34

In the historyof internationalpolitics the antiqueRomancivilization marksa turning point in
severalrespectsmost notablyin that overwhelmingmilitary superioritywas demonstratedio
decisively overridehe flimsy protectionsof diplomacy: The Romansrely on forcein all their
undertakingsandconsidethathaving setthemselves tasktheyareboundto carryit through®t®
However althoughdiplomacy becomes secondarygoncernin internationakrelations;t did not

disappeaentirely316

Diplomatswerechoserbased ortheircharacteashonest, responsibénd capableRomanmen
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As suchthustheyweretypically fromthepatrician class andiittle skill wasrequiredrom themas
anyRomaninternationabffairswerebacked byhe guarante®f superioiforce. Thisalso enabled
themto disregard customagourtesiesn dealingwith foreignenvoysFor examplejn 197 BCE,
inorderto pressur¢gheMacedoniarenvoyto agregheirnegotiatiorwithin sixty days theynotified
him thatthey would regardhim as a spyandstrip him of hisimmunity if the negotiationdailed
within this limited time 31’ The Romanscould alsotake hostagegtypically noblemenpftenthe
heirs of foreign kingdoms) whothen functionedas humiliated and subservientdiplomatic
representativeshe Romansievelopedhepracticeof includingthe hostageslausen treatiesasa
commitment device. The Romansgdemandedhat hostage®e deliveredirom conqueredribes
andnationsat the conclusionof surrenderagreementdf the termswvereviolated, thehostages
were immediatelarrestecaindtreatedasprisonersof war 318

Althoughthe Romansnheritedacademicknowledgeandthemechanismsf negotiatiorfrom the
Grecians, they ultimatelgependedn their military force3'°® However, 37 Kldwof 1IDWLRQV’
wasdevisedto governinternationakrelations.This law is similar to diplomaticlaw, includingthe
principleandapproachhattheenvoysshouldpracticein doingtheirduties suchasdeclaringwar
andmakingpeaceandtreatiesthis Law reaffirmstheprivilegesandimmunitiesof envoys>2° and

it becamea sourceof internationallaw in the Middle Ages, ultimately informinghe modern

internationatulescreatedy EuropearpowersandtheUS duringtheZOth century,includingthe

doctrineof diplomaticimmunity 32
2.4.4Ancient India

ThelndusValley Civilization (c. 3300 1300BCE) hadextensiveraderelations(andpresumably
diplomaticones)with Mesopotamiaasaffirmedby Sumeriarand Babylonian sealdMore well-

documentediplomacycan betracedfrom the 7th century CE, when Indian kingdomshad

diplomaticrelationswith PersisandChina,aswell aswith eachother.

Hindu philosophy devised specialsystemof managindoreignrelations, divitghg relationships

with neighboursnto four sectionsenemies, friendspediatorsandneutrals’??
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AncientIndian relationswere extensivewith documentansupportfor relationswith pf$QWLRFKRYV
Theosof Syria, PtolemyPhiladelphosof Egypt, Antigonos Gonatasof Macedon,Magas of
Gyrene,and Alexanderll of (S L U% Vhaddition, they were interestedin keeping such
relationshipsThatis why theysentambassadoit® otherstatesFor H{DPSOH fI8ikhoriH X NR V
sentMegasthenesas ambassaddio the Court of Chandraguptaand Deimachosand Dionysios
wereattachedo theCourt of BindusaraAmitraghataasambassadoifsom AntiochusSoter King

of Syria,andPtolemyPhiladelphosKing of (J\ S % Yheenvoyswereenjoyed immunityand
privileges. Diplomatigpersonnelvereenjoyingkind of sanctityin ancientindia. The envoyshould

not be subjectto murder.32Theseimmunitiesandprivilegeswere grantedo diplomatsbecause

of hisor hergreatresponsibility.Oneof importantduty was torepresenthe Statein negotiation

with theenemyandheor shehastoresolvethedisputeswith theenemySpecialqualitiesrequired

from diplomatsincluded tact, intelligence,forgivenessand forbearancé?® It is clearthat the
immunitiesandprivilegesgrantedn ancient Indidgo diplomatsverebasedn functionalnecessity
theory,despitethistheorynot formally existingat this time.

Therewasclearlysomecognisanc®f a continuoudiplomatic communityfrom the Greekand
Carthaginiartoloniesn theWesternMediterraneamo the Chines&mpire,viatheintermediaries
of Persia andndia. WhenAlexander theGreat(d. 323BCE) marchedeast ofPersiawith his

Macedonianso invadelndiahewasnotaCortésenteringterraincognita.

The Indian diplomatic relationshipswere sometimesootedin the policies of the fathersand
grandfatheref incumbentrulers.Suchrelationshipsvereconsideredoble,faithful andeternal,

based orprotectingdife andproperty.

Furthermore, ther&rasa mediatorking. Thisking wasreadyto helpbothfighting sides theking
andhis wicked enemiesSuchking, histerritory wasplacednearto both ofthem.However the
ruler who histerritory wasin betweerthe two fighting territories needo be impartial. The latter
ruler is different from the former one in that the former one hadan importantrole in the
reconciliationbetweerthedisputingpartieswhile the latterhadnorole more thastayedpassive
to both sides.Theotherneighboursf the king might be classifiedto the; the rearwardenemy,

anally of rearwardenemyyearwardriend, andally of arearwardriend.3%’
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Foreign diplomacyvas understoodh termsof six dimensionspeace strongrelationshipswar,
preparednedsr war andneutrality. Thesituationof makingpeace owar with otherneighbours
dependedn thepowerof thestate Hencejf thestatewasmilitarily superiomightresortto war,
while peacewvassoughif thestatewasweak;in otherwords,ancientndianforeignrelationsvere

based orexpediencyandpragmatismwhatevetheir pretensionso Hindu philosophy?28

Manytechniquesf diplomacyaredocumentedsuchasexchangingifts, reconciliation,sowing
dissension anpunishmentAlliancesweresoughty statesor differentpurposespneof themost
importantof whichwasthefearof invasionby otherpowers.Suchmutualassistanceagreements
wereofteninvokedandput into effectdueto the P R Q D Wbrd §f Wionouror the pressureof
sages(holy men or Brahmins)on the governmento do so.However,statesoften required
guaranteesuchastakinghostagesr swearingdy fire or water,whichwasconsideredo be more

bindingin Hindu ideology32°

Furthermorediplomaticagentswerethe mainagentsn internationakommunicabn.Therewere
severalkinds of diplomatic agentsin this time, including plenipotentiaies fambassadorsand
charge G 1 D | | Bnd §inipMcouriersof messagesetweerroyal courts. Plenipotentiaridsad
moreimportantresponsibilitiesuchas declaringa state ofemergencyr war, restoringpeace,
claiming theobservancef agreementsndquestioningultimatumsin emergencgases=°

Theambassadarho managetbreignrelationships hatb inform his stateabout the activitiesof
the foreign court. This information essentially comprisedespionageincluding discoveringthe
strong andveakpointsof statesparticularly in termsof military capabilitiesfor whichreasorthe
exchangef envoyshasalwaysbeena gestureof tentativetrust. Thecharge Gdffaireswerelower
inrankandhadlimited power,usuallysentabroado performspecificduties Envoysrepresenting
theirstateoutside enjoyed numbeiof immunitiesandprivilegesbecausef theirimportantasks;
furthermore,they had intrinsic rights and responsibilitiesas members ofthe Kshatriyahand

Brahmincastes?!

Classicalndianphilosophy identified threldndsof war: open,conceale@dndsilent. Eachhadits
own characteristicsOpenwar was manifestly overt hostility and fighting at specifictimes in

(then)conventionabattleswhiletheconcealedvar was guerrillawarfare Thesilentwar waswith

328 Abul Fazal Allami, H.Blochmannand (tr.) AirAkbari Vol.l, (Calcutta, The Asiatic Societry, 1927,
Reprint 1993) 497; Kaur (n 271) 1-120.
329 Allain (n 329) 480.
330 |bid 480.
331 |bid 480.
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otherkingdomswherebyactivitieswereconductedn secret(i.e. assassinationand espionage,
including creating divisions between theministersand classes,and the dissemination of

misinformationanddisinformation)332

Diplomatic immunity of envoysas messengerand representativegthoughnot as spies)was
approvedn ancient IndieandHindu thought.The envoyscould not be killed, but theymight face
severalkinds of violence.For example,a messengercould be punished,branded,maimed,
disfiguredor imprisonedThe rightof envoys, as well as their duties or restrictiorexeidentified
andcodifiedin statelaws. 33*Theenvoysalsohadseveraduties.For exampletheyhadto remain
incommunicatiorwith their rulers,negotiatdreatiesaptlyandobserveheimplementatiorof their
terms,engagen intrigues spy,suborn, and bribefficials of theenemyandwin theallies. Indeed,
envoyscould be requiredto kidnapforeign notables or provide reconnaissanc®r troopsand
secretagents,as in China3* Although Bedermanstatesthe Indian diplomacy was largely

internal®3® therewererelationshipsvith Chinaconcerningcommerciatoncerns=®
2.4.5Ancient China

Of all the ancientcivilizations, China perhapshad the most developedadministratve and
governmentakystemspased onConfucianethicsof absoluteobedienceto the ruler and the
supremacyf the MiddleKingdom (China)andits centralityin theworld. However the stasis of

Chineseivilization oftendegenerateitto civil war, andenvoysplayeda crucialrolein conducting
negotiations betweernwarring states;diplomatsplayeda significant rolein this regard,which is

why diplomacyis a major concern of Chinesephilosophy(e.g. Confucianand Daoisttexts).
Envoys were understoodo be exercisinghe all-importantfilial piety, to their own parentsand

ancestorgheirrulerandto thestate33”

Onenotablefeatureof Chinesediplomacyis thatthe envoywasnot consideredto representhe
personaof the sovereign;he representedhe authorityof the emperoras did any government
official, and wasthusveneratedby the massesput the emperoffthe personwason adifferent
plane. Furthermorepreign stateswere regardedas tributary vassalsat bestand uncouth

barbariansat worst. Thusenvoyshadto observeassiduouslyhe protocolsof appearingn the

332 |bid 480.
333M. L (n 245) 36.
334 bid 36.
33%5Bederman (n 230) 4.
336 Anant Sadashiv Altekar, State and Government in Ancient India (Motilal Banasidass 2002) 300.
337Victoria Tin-bor Hui, War and State Formation in Ancient China and Early Modern Europe (Cambridge
University Press 2005)5.
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presenceof theemperorpn two R F F D \fdrdgy@avhflassadorefusedo prostratehemselves
to the 3 6 RdD + H D Yathd@huscausediplomaticincidentsin China(the refusalof the Arab-
Islamic envoyssentby Qutaybahbin Muslim c¢. 715 and the British MacartneyEmbassyin
1793)338

ClassicalChineseivilization, whosegovernancavas permeatedith the idealf Confucianism,
vieweddiplomacyassacred (amanifesin the Analect®f Confucius)andalso grantediplomats
immunity based orthetheoryof reciprocitybetweenstatesprior to the unificationof Chinaby

the Qin dynastyin the 3rd centuryBCE, after which foreign stateswere viewed as vassals.
Consequentlyall ambassadors tGhinawere viewed as subordinaterepresentativesf vassal
statesvhoduly gaveobeisancetHowever thegraduadisseminatiomf Buddhisicultureand ethics
in Chinainjected acertain commonality with other Hindu-Buddhist culturesin South and

SoutheasfAsia (i.e. betweenindia, Ceylon,Java,Sumatra, Indochinaand China). Angelskar
statedthat the Chinesehistorically relied on religion in their relationshipswith othersto make
honestfriendships>3® HenceChinadisplayedts responsibiliy, trustworthinesshenevolencand

superiorityto othersin thediscoursef religion andethics®*° However,asmentionecpreviously,
the Chinesestateideology of supremacycausedit to disparage (and underestimate)eign

powers,with the result that CranmetByng questionedvhether Chineseelationscould evenbe

understoods being S GLSOR®DWLF’

However,Western observetsaveoften beeninsensitive to the Chinesecase What aretoday
consideregberfectlylegitimaterightsof statege.g.refusingto allowthe saleof opiumto its citizens,
levyingtaxeson importsandexercisingnspectiorof impart goods)were regardedsintolerable
andbackwardobstructiongo Europeans | U MWHU B'& H °

Furthermore,Chinesecourt scholarswere everaware of the painful civil wars that had
intermittently destroyehinesecivilization, thusthe diplomatic practiceshat had causedhe

unificationof China(e.g.exchangingyifts, craftingtreatiespayingtributesandfighting rebellions)

338 JL CranmerByng, An Embassy to China Being the Journal Kept by Lord McCartney during his Embassy
WR WKH (PSHUWRIIIBKM(FoOID Society 2000) 145; MuhammBdsheer. A. Ismail, Islamic Law
and Transnational Diplomatic Law: A Quest for Complementarity in Divergent Legal Theories (Palgrave
Macmillan 2016) 157.
BT7ULQH $QIJHOVNDU p&KLQDYTV % XG G K LiMdvig'ReS@IRPTERtk] 1RUZHJILDQ 3HEC
(March 2013) 36. Available at <http://peacebuilding.no/var/ezflow_site/stor
age/original/application/280b5bde8 e7864209c¢33d01737fd 2db0.pdf> accessed 2 May 2015.
340 | bid 3-6.
341Byng (n 339) 145.
342 |bid 145.
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were regardedsthemeango promotepeaceandharmony;this paradigmwaslaterextendedo
include internationalstates:*® andthe Chinesewere awareof the greatboonthataccesgo the
Chinesamarketaffordedforeignes, thus they expectedsomerecompensén returnfor granting
suchaccess* The Chines@ad successfully extendtrebir diplomaticengagementsndtradeby
thetimeof the Sungdynastywith the Arab World, PersiaindiaandSouthEast Asia. The only
breakdowrof theirdiplomacyarosewhen theyefusedo allow the Europearpowersa freehand

within China.

Oneof importanttaskof theenvoyswas tocollect thenformatian aboutthe othercountries. That
is why the envoywastakentrainingto havesuchskills, andthey were succeedingn their task.
Hence Chinesesnvoysoftenreturnedo theircountrywith worthyintelligence Furthermore, they
wereexchangéhegifts with otheraswell asmerchandizedlegitimatelyin theforeignlandsthey

invested®*®

2.5 Diplomacy in Islam and Historical Islamic States
2.5.1 Overview of Sharia Position and the Aberrancy of Modern Islamists

It shouldbe notedfrom the outsetfor the benefitof scholarsunfamiliar with the conceptof law
andthestatein Islam,or with normativetraditionsof religiouslaw in generalthatShariarepresents
a coherenandwell-establishedbody ofjurisprudecethatwasusedasthenormativecivil law for
numeroussophisticatedivilizations in history, as well as manymodernstates.While different
methodologieareappliedby differentschoolsof jurisprudenceSharia taswith anylegalsystem
+is not opento individual andunqualifiedinterpretationsuchasthosethat formtheideologica
foundationfor the steps taken bgnodernislamistgroupsandothernonstateactors.In Islamic
legal tradition it is forbidden for the uninitiated members of the puhlah as Osama bin
Laden(thosewhodo not havean official ijazah or authorisationfrom recognisednstitutionsto
issue verdicts)to issuepublic pronouncementand opinionsparticularlyconcerning mattersf
state Islamhasrecognisedheauthorityof the state(regardlessf itsideological foundationkince
itsinception (i.e. theearlyMuslims dealtwith thepagarandChristianstatef Arabia,Africa and

the Levantand the Zoroastriarstateof Persia).

Christianity developeds asetof doctrinalconceptsandreligiouspracticesamonga persecuted

343 Morris Rossabi, Chinaraong Equals: The Middle Kingdom and Its Neighbours, i@t Centuries
(University of California Press 1992) 18.
344 bid 1.
345 Rossabi (n 344) 9.
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minority, butasthe official religionof theRomanEmpireit providedthe basisof modernwestern
law, stemmingrom theCodex Justinianu&. 540 AD); justasalonewolf attackby afar-right
ultra-Christian extremiston aminority communiy centrein Europeof theUS hasno connection
with Christianlaw, it mustbe acknowledgedor severeacademigurposesthatislamistterrorism
in terms of indiscriminatelymurdering civiliangs notintrinsic to Islamor Shariaper se thisis

explainedn moredetail below.

Unlike Christianity, Islamwas from its formative period embodiedin a sophisticéed political
community®#® The Islamic state (or Caliphate)was equivalentto the contemporaryRoman
(Byzantine)stateandthusit is generallysimilarto the modernconcepbof astatein its bureaucratic
functions but asthe ByzantineEmpire,its animatingprinciplewasfaith, whichis analienconcept
to mostEuropearstatesastheyhavedevelopedaincethe FrenchRevolution Justaspre-modern
Europeperceivedtselfto be Christendom, classicllamic political theorysplitthe world intothe
Daar Al-Islam ( u $ E RoG RV O Dh8relslam was sovereign, andthe Daar Al-Harb (the
u$ E R6G HD U Whereit wasnot3*” Despitethe connotationf thelatter,aggressivevar was
notincumbenbn theMuslim state excepwhere foreign powersdid notallow thefree practicef
Islam; in practice,Muslim polities often usedreligiousjustifications forworldly wars, just as

Christian kingdomgandindeedmodernsecularstateswerewontto do.

Islamicdiplomacypre-datesthe Islamicstatewhich originatedn Madinahin 622 CE. - D fibb U
Abi Talib wasgiven the job ofepresentg Muslim refugeesn Abyssiniain 616 CE. After the
Islamicstatewas establishethe Charterof Madinahgaverightsandresponsibilitieso Muslims
andnon-Muslims alike. Theséncludeda disputeresolutiona tax systento providefor defence
andtherequirementgor loyalty to the State”.3*8 It gave rise t@ reconciliation systemsimilarto
the oneusedin mostcontemporanstateso endthe conflict betweennations The Treaty of
Najran, negotiatedto establish diplomatic guidelines wagreedbetweenthe Muslims and
Christian tribesof that area*® These newconventiondromthe early Islanic periodaccored
diplomatsimmunity and privilegeswhich had their roots imeciprocity andassumptiorof good
faith, and notctingto undermineareceivingstatebyusingespionager indeed anythersabotage.

Diplomatsbecame key playens declaration®f war, 3 H [ F K Di@risdnersandarrangemerf

34Mu mmmad ibn AEDVDQ 6KD\E—Q~ 7KH ,VODPLF /DZ RI 1DWLRQV 6KD\EDQL
Press 1996)@
347 Frey and Frey (n93) 395; Allain (n 278) 230.
348Hamilton and Langhorne (n 151) 26.
349bid 26.
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In conjunctionwith other Abrahamiebasedeligionsi.e. Judaismand Christianity)slamespouses
ethicalprinciplesandlawscoveringall the differenaspectsf life. Becaus®f theindividualcontext
of Islamicmessagg which gave rise tthe formatiorof a historicalstatewithin a generatiorof its
beginnings Shariais more codified and extensivenone more so thawith regardto statecraft.
Several? U XdD B M lawsanddiplomaic measuretookinfluencefrom Islamicprinciples These
coverdisposingof war dead the introduction of flags of peaceeatment oenemyproperty,

uniformsandsome otheprohibitedactions)®*!

Therole of Islamandits contributionto theimmunity andprivilegesof diplomats wasconfirmed
by the ICJ decisionin the Iran hostagecase 1979which statesthat: 7 Kpkhciple of the
inviolability of theperson®f diplomaticagentsandthe premisesf diplomaticmissiongs oneof
the very foundations of this long-establishedegime, to the evolutionof which the traditionsof
Islammadea substantialF RQW UBPEXWLRQ

ThelCJ emphasized theontributionof Islamto diplomaticand consuldaw and hasagreedhat
Islamhasplayedanimportantrole in the establishmenff trends angbroceduresf diplomaticlaw.
With regardo thelran hostagerisisin 197931980,thelCJ observedhatthedoctrine thapeople
with diplomatic mandateshouldnot be abusedas arule owesmuchto Islamictradition3>3 The

, & - $Mdnceis that Shariais based orcertain principlesregardingthe protectionof religion,
protection ofife, how to deal witlproperty the protection ofonour Islamicjurisprudencés taken
from these aspectfor example,there is an order of importance in Islamic jurisprudeite.
preservatiorof life comes above savingoperty,andif one steal$o stayalive, any punishment
maybe waived(NB stealingemaingorohibited but beggings allowedin thiscase) Diplomacyis
majorlyimportant undeBhariaas a way toprotectife andpreventvar,andbetrayalandor breach
of treates arehighly offensivein Islamictextsdueto theirwider implications(e.g.contributingto
warfare)aswell asin andof themselves.

Islamiclegislationisvery cleain termsof protectingenvoysExplicit textsanddeeds otheProphet
indicatethatdiplomatscannotbekilled in anyway. Theyalsoensurehatthefreedomof beliefand

theconduciof diplomacyarefully free 34

350 Hamilton and Langhorne (n 151) 26.

351 |bid 1.

352 Case Concerning US Diplomatic and Consular Staff in Telt880) ICJ Rep.at para. 86, p. 40
353|CJ reports, 198: 40, para. 86.

3%4bn Hazm, AtMahaly Bi Al-Athar, (Dar Al Fikr 201(7))8307.



Althoughsome scholarstated thata stateof war wasregardedasa usualrelationshipbetween
Islamandothernations(i.e. Daar Al-Harb), historical evidencendicateghatlslamicstateshave
often sentdiplomaticmissionsand envoyson peacefulmissionsalso. This was particularlythe
casewhen conductingnter-staterelationsamong Islamic political unitswhich areshownby the
exchangef envoydetweercentralAsianmonarchdike Babarandthe Shahof Persian theearly
1.\Evenregardng medievallndia, instancesf exchangef envoyshave been documented

betweerislamicandnonislamicstatedor peacefupurposesvhen they werseekingfriendship
andbr allianceor evenmilitary assistancbefore avar. For exampleRanaSangasentemissaries
to Baburto seekto havethelatteragree tdorm an allianceagainstbrahimLodi just beforethe
1527battle ofSikri .3%°

Beforelslamtribal warfarevasverycommon among thiadigenous peoplef centralandwestern
Arabia,to the point whereegotiation as a concepaisunknownin theirinteractons exceptin a
small number olimited situationsThe pV Z R U Gh§ ulinkaiélanguageamong thdribesin that
areaHoweverthebirth of Islamintroduceddiplomatic relationg the ArabianPeninsulas avay
of settlingdisputesthusreplacingoruteforceasthearbiterof inter-tribal relations.lslam became
the most importantsourceof protectingdiplomatsthroughoutMENA andmuchof Asiain the

subsequententuries:®

As explainedoreviously, themain sourcesof Shariaare the Quran and Sunnahandpracticesof
theearlyCaliphs, albf whichreiterateprivilegesandimmunitiesof diplomatsAlso, theconsistent
practiceof Muslim caliphsand governors clearly established therivilegesandimmunitiesof
diplomatsn Sharian practice asthis researctexplains®’ ThisstudyshowshowIslam dealswith
nonMuslimsby dependingon Shariaresourceqthe Quran and Sunnah)and the practice of

Islamicstateswith diplomatson adaily basis.

Giventhe generalimpetusto venerateand protectenvoysin Islamic scriptureand doctrine,the
guestionarisesof why someof the most egregiousattacksagainstdiplomatsare committedby
Islamistmovementsilt is beyondthe scope ofthis study to presenta Shariabasedcritique of
modernlslamistand terrorisimovementsuchas ISIS,butin generalit is well-known among

Islamicexpertsthatmodernpolitical Islamism +and by extensionislamist terrorism + arises

355 Majid Khadduri, War and Peace in Law of Islam, (The law Book Exchange 2006) 454.
%6+RVVHLQ 5DKPDQL]DGHK H&RQWULEXWLRQ RI ,VODP WR Wa#iid '"HYHORS
DQG &RQVXODU /DZ1 -RXUQDO RI &XUUHQW 5HVHDUFK LQ 6FLF
<http://www.jcrs010.com/ Data/Default/2015/Issue%202/ 7.pdf> accessed 14 June 2017.
357 Bassouni (n107)609.
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from thetrendsof political developmenin MENA as awhole.Priorto the1980s theprevailing
model was conservative Arab-Islamic monarchies(e.g.in the GCC) versusquastsocidist
anticolonialmovement®f the pantArab nationalisttype, of whichNassetin Egypt, Gaddafiin
Libyaand W KH % BdrpinNrkd.avid8yriaareexamplesnon statevariantsof thistrendwere
alreadycommittedto terroristactionstargeting civilians (e.g. Palestiniaterroristmovementsf
the 1960sand1970s),analogouso their equivalentsn Europe +the RedBrigadesn Italy and
Red Army Faction which was basedh West Germany.During thistime, Westernpowers
supportedjuastislamicmovementdighting againssocialiststateforces alongsideconservative
Arab monarchiesn the GCC; alatermanifestatiorof this wasthe US-facilitatedestablishment
andsupportfor Al-Qaeddighting theUSSRin Afghanistarduringthe 1980s.

Militant Islamismis widely utilisedin global greatpower politics, it is rootedin modernsecular
political ideologiesand notin classicalslamictradition. Forcenturiegheinstitutionsof classical
Islamiclearninghavein mostcases beesystematicy underminecnd starvedf funding,while
moneyhaspouredinto the coffersof theideologuef Islamismand(by extension)iolenceand
terrorism,with theresult that Osamebin Laden *theproductof a seculareducatiorspecialising
in engineerings perverselyseen as eepresentativef thelslamic faith, which despiteall of its
diversity,cosmopolitanism amebphisticatioris primarily associategh modernpolitical discourse

with suicidalattackson innocentivilians 3°8

Despitetheirlack of Islamiclearningandthefactthattheirpracticesareoftenblatantlycontraryto
Sharia(e.g. suicideis unequivocallyprohibitedin Sharia, nevermind suicide bombing)lslamist
movementiavesucceedeth somecountriesn attractingsmallbutdedicatedandof followers,
generallyfrom depressedociceconomicconditionswith undevelopedivil societiessuchasin
Libya and Irag, who perpetratelslamist violence, including againstdiplomats. The attack on
Stevensin Libya is generally attributedo Ansar AtSharia p+H O@& HUWK\D U luigly
considereda branchof Al-Qaeda. AlQaedadeologyis based orthe assumptionshereby both
closeanddistantenemie®f Islamhad tobe fought,andarmedwarfare washeonly way to make
political changeAccordingto 2 § % Diddyrejectthe Modern Westn stateandseekto establish
anIslamic caliphatéasecn Sharidaw.>>°

Furthermore, thepelievein militant, aggressivgihad as away in achievingtheir vision of an

Islamicstate with noregardfor the existencef defactoMuslim or non Muslim statescontrary

3%8viuhammad AlYagoubi, Refuting ISIS, (2nd edn, Sacred @045.

B9(OL]DEHWK 279%DJ\ -LKDG LQ 6\ULD 9ROXPH RI OLGGOH (DVW VHFXU

2012) 18.
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to the foundationsf Shariatheir primarytargetsarethus the regimesof themodernMiddle East,
whom theyregardas stoogef Westernimperialism(stemmingrom theirintellectualpedigree
asleftistanticolmnial movementsasexplainedoreviously); thustheirattackson Westerrinterests

arein facttargetecht local regimes:°

2.5.2 Diplomacy and Protection of Diplomats in the Quran

TheQuranenjoinspeacemakingandtheestablishmerf friendshipandpeacevith foreignersan
internationalrelations. Islam appreciateghe needof the people todebateand discusstheir

ideological differences a peacefulvay andwith mutua understanding®!

Inter-state relationshipsbetweenstateswere significant in Islamic tradition, and the Quran
describeshedifferencesbetween peoplesndtheir formationof societies as part dhedivine

cosmology?®?

Thecall for Islamwasoneof the diplomaticpurpose®f the Islamicstate. The Quranicversion

orderspeopleto call for friendly andwise ways 363

Therole of diplomatswasnot limited to thetimeof war. The G L S O Rr&l®nashEsed orthe
Quranicversé® ThatGod makesa link betweerthegoodwords thatbindtheheartof thepeople
with a blessedreethatbearsfuit thatbenefitgpeople®©®

With therevelation fotthenewfaith, thediplomaticconductwasthefirst taskcommissionedb the
ProphetMuhammadwhich Muslimsbelievehe achievedbased orhonesttruthful wisdom and
prudentpolicy, not subterfugegdeception and aggressioi®® However evidentlygroupssuchas

Al-QaedaandISIS havenorespectfor thosethey regardas nonMuslims (including the vast

EXGKDQVKX 6DUDQJL DQG 'DYLG &DQWHU p7KH UKHWRULFDO IRXQGD
J)DFHV Rl 7THUURULVP OXOWLGLVFLSOLQDU\ 3BHUVSHFWLYHV :LOH\f %
%61 Rahmanizadeh (n 357) 42.

362Quran (AF+ XM XUDW U 2e®IDvE ke @atdad@dsl from male and female and made you

peoples and tribes that you may know one another. Indeed, the most noble of you in the sight of Allah is the
PRVW ULJKWHRXV RI \RX ,QGHHG $0OODK LV .QRZLQJ DQG $FTXDLQWH
363Quran (An 1D P HO nvite o, the way of your Lord with wisdom and good instruction, and argue

ZLWK WKHP LQ D ZzD\ WKDW LV EHVWY

364Quran (Ibrahim 14:21 H+DYH \RX QRW FRQVLGHUHG KRZ $O0ODK SUHVHQWYV
like a good tree, whose root is firmly fixed@&@ LWV EUDQFKHYV >KLJK@ LQ WKH VN\"T

365 Almutairi Husain Jaeez, Alias Bin Azhar, Mohammad Zaki Bin Ahmad and Alhejaili Hanan

$EGXUKPDQ pu,PSRUWDQFH RI 'LSORPDWLF ,PPXQLWLHYV LQ ,VODPLF /D.
& Legal Sciences 1. Available at 4ps://www.omicsonline.org/peeeviewed/importancef- diplomatic
immunitiesin-islamiclaw-shariah84562.html> accessed 2 June 2017

366 Mirza Igbal Ashraf, Islamic Philosophy of War an(811Peace, (Bloomington 2008) 124.



majority of Muslimsthemselvesgndtheydo notseetheneedto betrustworthyor honest.

The Quran makesmany referencego the term aman or safe conduct,which has become an
important parof diplomaticimmunity. Diplomatsandrefugeesarethemainbeneficiarie®f aman.
A legallybindingprivilegethatobligatedthestate tgorotectthediplomatsuntil hisdeparturdrom
territory. Thestatemayrevokeamanandit mayexpeladiplomat,butit cannotviolate it.\Whilein
theview of commentatorthereis an exceptiorof the absolute immunity fodiplomatsf theyare
foundguilty of ahududcrime(e.g.murder)3¢’ thereis no specificstatemenin theQuranor Sunna

for thisexception®®8

Accordingto Sharianothingpreventsmmunityby treaty>6° Thatmeand.ibya is obligedto protect
diplomatsin accordancavith its internationalobligation (underVCDR 1961) in accordance to
Sharia. The Quran and Hadith forbid the betrayalof a covenantparticularly a guaranteeof
protectionfor a protectedpersonsuchas anon Muslim. The Quranfurther prohibitsmurderin
itself (outside the context of an officially authorisedvar, which bringsinto effectsits own rules
andregulatons prohibitingthemurderor mistreatmendf non-combatantdivestockandproperty
etc.) And do notkill thesoulwhich Allah hasforbidden, exceptby right ".3° The Qurangoes
furtherby regarding théilling of apersorequal takilling all people emphasisingheimportance
of therightto life.3"*

Thearmed groupsvho targeteddiplomatswhetherin Libya or other placesre clearly aberrant
and unrepresentativef Islamic religion and normativecivilization. Neverthelesshey pose a
threat thaimust bedealtwith. While the Islamic stateis not allowedto attacknon-Muslims not
hostile tolslam,includingthose 3

who do not oppressMuslims,nor try to convertMuslimsby force from their religion, or expel

them fromtheirlands,or wagewar againstnem,or preparefor attacksagainsthem’,3"2

36"Hudud offences are criminal behaviogainst God. It is crimes against God whose punishment is clearly

stipulated in the Quran and the Sunna. E.g. theft, highway robbery, drinking alcohol, unlawful sexual
LQWHUFRXUVH DQG IDOVH DFFXVDWLRQ RI XQFKDBMWdIGHhin@HH (WLP (
/IDZY (XURSHDQ 6FLHQWLILF -RXUQDO 0D\
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Terroristan thenameof IslamhaveenslaveaninoritiesandindeednormalMuslimsandmurdered
indiscriminately those traditionally granted special protection in the Quran itself, such as
ChristiansandJews. Forinstanceijt is incumbenton the Muslim state todefendchurchesand

synagoguesyhoseprotectionisajustificaion for the existencef waraccordingo the Quran®”3

Based on their ignorantmisinterpretations, Islamist terrorists notoriously target protected
minorities and desecratetheir placesof worship. However, if offences (i.e. attacksagainst
Muslims)occur,Muslimsareallowedto defendthemselvesindalso toprotecttheirreligion,within
clearlyarticulatedparametergioverningthelawsof war. Muslimsarenotallowedto attacknort
Muslims wham they havesignedpeacepactswith, or non-Muslims living under the Islamic
Statef V S U R.¥#Hsfamdt dRoQpsin somecasesselectively interpret the Quranliterally,
withoutgoingbackto the historyof theverse althoughin mostcasegheirappealsreemotiveand
notbasedn scriptureat all.3”® Eagerto find somescripturalgrounding fortheir totalitarian ideas,
terrorists andslamophobiagreunited intheir convictionthatIslamitselfis a violent andbarbaric
religion bringing deathand destructiorto mankind, whichis belied by historical reality and
abhorrento peopleof senseandwhich hasa total disregardfor textualandhistorical context,
andreputablelslamicscholarshipForinstancetheycitea phrasdrom a verse speakingboutthe
Meccanswho wagedwar againstthe Muslims saying,u 6 QHei wherever you find W K EfP
ignoring both theimmediately precedingerse: 1) L inkh&/causeof God only thosewho fight
you anddo notcommit D J J U H \éndthBsQifsequenterse: u %iddhey ceasdighting, thenlet
therebe no hostilityexceptagainstR S S U H WhéiRspuxidlisnterpretationand misquotations

lack academienerit?’’ butthey brainwasldeluded aggrievedanddispossessegbungMuslims

15. Available at
<https://staticl.squarespace.com/static/55120ecae4b01593abadc441/t/58fe89feff7c 5003d9achd86/
1493076481168/ISIS_Origins%2@eology%2CGandResponseby-MainstrearAMuslim-Schola s.pdf>
Accessed 4 Dec 2017.
$73Quran (At+ DM M MYRU KDG LW QRW EHHQ WKDW $0O0ODK FKHFNV RQF
monasteries, churches, synagogues, and mosques, wherein the Name of Allah is mentioned much would
surely, have been pulleddn. Verily, Allah will help those who help His (Cause). Truly, Allah is-8ttong,
All-OLIKW 1
374 Mainstream Muslim Scholar, 16.
375 The scholars have different views regarding the reasons of fighting the disbelievers. Is the cause for war
their fightingorWKHLU VWDWH RI XQEHOLHI" 7TKHUH DUH WZR IDPRXV RSLQLR
against them is their fighting and transgression against the religion and its people, and this is the opinion of the
majority such as Malik, Ahmad ibn Hanbal, Ablanifa, and others. The second is that the reason for war
against them is their unbelief itself, and this is the opinion of K DILfHH DQG SHUKDSV VRPH RI
FRPSDQLRQV RI $KPDGYT 6HH $EX $PLQD (OLDV pu'R OXVOLPV ILIJKW ML
DJJUHVVLRQ"T $YDLODEOH DW-misitheinage jind@iopDnshpixieeot-DV FRP GF
repelaggression/> Accessed 4 July 2017.
36 © 4XUTDQ -BxdaliK(2$91)
S1D]JLU .KDQ W RUHYHU RQ 7ULDO ,V OD Reeh situ® FoHIslakKiOReZdardRl 9LROHQ
2017) 11.

83



whoaremisguidednto perpetratinguicidal,hopelesrimesas aresult.

Accordingto Islam,amanshouldbe grantedor foreignpeople(Diplomats)evenif theyarenon

Muslimswhen theyenterinto theterritory of thelslamicstateswith the permissiorof theruler. The
safetyor amangrantedto diplomatsincludesthe inviolability of theirblood (it is not permissible
to kill thediplomatsor assassinain or bombingor betakenas ahostage)propertyandhonour
(e.g.itisforbiddento gossipaboutthemor castaspersionsn themor theirconductunlesoneis

briningformal legalproceedingsgainsthem).

It is not allowedto kill the personwho is a foreigner,aChristian,or any otherreligion, because
thatis treachery, antslam forbidstreasonso it cannotgrantminorities safetyandthen sanction
their murder(like Pharaonidgyptandthe Israelites).The Prophetpromisedseverepunishment
for a Muslim who violatesthe inviolability of the life of a minority who was givenaman3’8
However,the earthlypunishmenis a punishabke sentence that requiréise punishmentof the
offenderin kind, with doublethe customarywergild (blood money)for murderif heintendedo kill
thevictim, andhalf of that amountf it wasaccidentali.e. manslaughtery’® However, Sheikh
Khalid Al-Musheecstatedhatthe Muslim doesnotpunishwith deathpenaltyfor killing adhimmi
(ahistoricaltermreferringto non-Muslimsliving in anlislamicstatewith legd protectionpecause
the conditionof theequalityfor thepunishmenis not availale (accordingo him,a Muslim is not

equal toa norntMuslim), butheshouldpay doublemoneybloodfor killing a non-Muslim 3&°

TheMuslimsareobligatedo fulfil thecovenantvith others?®! asthisresearctexplaindaterin this
section.

Consequently,Ansar Al- 6 K D Upr&édhsfonsto be following Islam by murderingtheUS
Ambassadoin Libya areludicrous The Quranshowsthatwhateveithe sendingstatesituationis
with thereceivingstate the messenges protectedandhislife is immune andambassadorsamot
be heldresponsiblefor anyactsor messagesentby their headof state®®? The Qurannarrates

378 Sahih Bukhari % RR N +DGLWK $EGXOODK ELQ $PU QDUUDWHG WKDW
OXY{DKLG D SHUVRQ ZKR LV JUDQWHG WKH SOHGJH RI SURWHFWLRQ E
3DUDGLVH WKRXJK LWV IUDJUDQFH FDQ EH VPHOW DW D GLVWDQFH R
37%|shaq Bin Mansour AKossej AFMarwazi, The issues of Imam Ahmad bin Hanbal and Ishaq ibn
Rahawiyah in the story of Ishaqg ibn MansoorKdsaj Al-Marwazi (1st endl slamic University in Madinah
2004) 335.
380 Mohammed bin Ahmed AHassani Fassi Makki Taqi Ain, Al-<, TG-W@&DP Q | -BaladU NK $O
Al-$P Q QG HQG -RnBelx\1986)\®54 O
¥l 7KLV ZDV FRQILUPHG E\ WKH 4 XU D Q L Fahvthenvyel haye) co@ha@edNakidHdd= R Y H Q D ¢
not break your oaths after the asseveration of it, and after you have made Allah surety over you. Lo! Allah
NQRZHWK ZKDW \RNaBIRtfie B¥UIB:GL). $ Q
382 Bassiouni (n107) 609.
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the negotiatiorbetweerthe ProphetSolomorgc. 992-952BC) andBalgis theQueerof Sheba®?
Whencalledupon to renounceadolatry andworshipthe God of thelsraelites Balgiswasadvised
by herchiefsto fight Solomon;however, sh@rudentlydecided tasendmessengert® him with
giftsto seehisreaction®3* astheQurandescribes:

HBut verily! I am goingto sendhima presentand seewith what (answer) the messengers
return” &
However,Solomonconsiderethisto be abribe andaninsult Thusherefusedhegiftsandmade
the delegationeturn to the Queeti® He responded

‘Gobackto them,andbe surewe shallcometo themwith suchhasteastheywill neverbe ableto
meet:.we shallexpelthemfrom therein disgraceandtheywill feel humiliated”.38’

Theseversescan be taken to medimatemissariesvereseen a®rdinaryandarchetypalwaysof
diplomaticcommunicationdetweerall heads of state be th&juslim or nonMuslim andthat
the emissariesvereimmune from any angeof the hoststatethus not heldesponsible foactsor
messagesentby their headof state.Thus,evenwhenSolomonwasoffended,he didnothingto

themessengeisut sendhem backto their homeand=>88

2.5.3Diplomacy in the PropheticEra (570-632AD)

Thepurposeof diplomacyin thetime of ProphetMuhammadvasto spreadthe messagef God

to thewholeof mankindandto createa peacefuknvironmenin surroundingerritories®2°

In the Muslim view, ProphetMuhammadnvasinstructedo deliverthe messageof Islamthrough
peacefubrgumenandrationalpersuasioandto call peopleto Islamin thelight of divinerevelation.
Diplomacyin Islamicdisciplinerepresentsa wayof life andis notto be considerec professional
activity is simply servingthe purposeof the mission.Muslims shouldmeettheir obligation and
responsibilitywith faith,2°° recalling thathe Muslim delegatesvhowentto Abyssiniain theearly

yearsof Islamenjoyedmmunity 3%

383 |bid 609.

384 Anonymous, Three Translations of the Koran-@®XUJDQ 6LGH E\ 6LGH *XWHQEHUJ
385Quran (27:35).

38 ibid.

387 Quran (27:37).

38Bassouni (n107)609.

38 Jaeez, Azhar, Ahmad and Abdurhman (n 366) 1.

390 |bid 126.

391 Rahmanizadeh (n357) 42. g5



While,theword p G L S Gnvadiikiéviinin theearlylslamicstate their Arabic equivalentsaafir
or rasul are synonymouswith the words ambassadorenvoy or diplomatic agent. Saafir

puD P E DV \sOl&iRed from the root safara which means ptFR Q F L OrL p SWH.IRFEH[I X O
VHWWE&HPHQW

TheProphetMuhammadvassuccessfuh strengtheningherelationshipwith otherstateseven
afterbattles utmostchaos enmity,hatredandclashe®f religions, racesandculturespetweerthe

differenttribesof peoplearounchim 393

In the Constitutionof Madinah,for the first time in Arab history a political unit consistingof
differentconfrontingtribesandreligionswas diplomaticallyconstitutedre-affirming pre-Islamic
conceptsiotcontraryto Islamwhile ensuringslamicvalueswereprotectedincluding diplomatic

protectionof non-Muslim minorities, mainlythe Jews>%

Duringthe earlyperiodin Madinahthe Prophetrefusedo sanction retaliatorgttacksagainsthe
Quraishof Mecca,who hadbrutally oppressedndethnicallycleansedhe Muslim community,
andonly authorisedihad (whichliterally meansp V W U K .it3 Qilitieffy form whena versewas
revealedurgingtheMuslimsto fight againsthosewhowerepersecutinghem andto stopfighting
when theaggressorsiclinedto peace’® SubsequentlytheMuslimswon theBattleof Badr and
thenlost the Battleof Uhudwhenthearmiesof theQuraishadvancean Madinah; in both cases
theywereguidedandboundby thecontemporaneousvelation®f theQuran, strictly regulating

andindeedcensuringheirconduct®%®

Following this,in 6 AH the ProphetMuhammaded 400 Muslims on the ancientpilgrimageto
Mecca,withoutanyweapon®r symbolsof war accordingo the primordialtraditionsof the rite.
TheQuraysh preventatieirentrancento Meccaandsent delegatée Mohammadaskinghimto

392 yasin Istanbli, Diplomacy and Diplomatic Practice in the Early Islamic Era, (Oxford University Press

2001) 124.

393 hid 124.

3% Bassiouni (n107) 609; Rehman (n 106) 129.

3¥37KHUH LV QR FRPSXOVLRQ L @ayarbd® 2256;MaukXaNansixad BliKT$O

Religion of Islam: a comprehensive discussion of the Source, Principles and Practices of Islam, (4th end, Al

Azhar Al-Sharif 2011) 321.

3% PYLIJKW LQ WKH ZD\ RI $O0DK WKRVH ZKR ILJKW \RX EXW GR QRW WU
WUDQVJUHVBR&hW[% BXDD QK H'R QRW WUDQVJUHVVY PHDQV
or by fighting those protected by a peace treaty, or by fighting thos e who never received the call to Islam, or to
commit mutilation or to kill whomever it has beemldmlden to kill. Imam Al Baydawi, Tafsir AiBaydawi,

(1st edn, Dar lhya Turath Arabi 2012).

B3URSKHW HOLHYHG WKDW pPDNLQJ D JHQHURXY SHDFH ZDV RIWHQ D E
the aggressor, because it may bring about areadchl R1 KHDUW LQ WKH HQHP\Y 6HH ODXOL
The Religion of Islam: A comprehensive discussion of the Source, Principles and Practices of Islam, (4th end,
Al-Azhar Al-Sharif 2011) 321. 86



returnto Madinah.WhenMuhammed theisentan envoybackto the Quraysh, theybusechim
anddrovehim away,whereuporhe senthis companioriJthmanibn Affan, a noblemarwhowas
known for his calmnessand tolerance®®” who related 0 R K D P P In€s§ageo the Quraysh
leaders Thiswas, he told them, hdiplomatic mission.This well-judgeddiplomdic actled to the
Treatyof Hudaybiyydn, whichwasa pivotallyimportanipeacedreaty. WhiletheQuraishappeared
to havethe best ofthe Treaty, (e.g. Muslims who renounced Islam were allowedto returnto
Mecca,while Meccanswho becameViuslim werenotallowedto emigratdo Madinah). Violation
of the peace byeitherparty or their alies would renderthe treaty null and void. This is what
happenedvhenBaniBakr, tribal allies of theQuraisharmedby them foughtagainsthe . K X]D {1 D
atribe alliedwith Madinah.Consequentlythe Muslimsadvanceasbn Meccafrom Madinahand
(the fourth time the Muslims marchedbn anenemy)andtook the citywith negligibleresistance
andconflict, having promisedsecurityto non-combatantnhabitantsbeforehandAll of thiswas

accordingto customanydiplomaticnormsasfamiliar to theQuraishasto the Muslims 3%

The diplomaticpracticesin the foundationof Islamiclegislationandwarfarethus guarantee the
generalimpunity of envoys,which led to the Qurayshstoppingtheir pre- Islamic practice of
abusingdelegates®® In Madinah there wasa specific yearly budgetllocatedto hospitalityfor
receivingmissionsand envoys.The Islamic staterecognizedhat delegationsambassadorsand
envoysareimportantto promotingsuccessfutelationswith othercountriesandthat negotiation
is necessaryfor a peacefulenvironmentand stability, which required special immunity for
diplomats?® enshrinedn protocolsof theIslamicstateandunderislamicjurisdiction#°* Indeed,
extendingancientArabian notions of hospitality as asacredduty, diplomatswere generally
venerated anbeldin honourandesteenboth asguestsresponsibilitiesandagentf inter-state
peaceanddevelopment®? All governorswereobligedto safeguaréindfacilitatediplomatsin the
exerciseof their functions?*® This was the generalrule, and the scenario fromwhich Sharia

positionson the subjectare derived,althoughtherewere particularincidentsin which diplomacy

397 Rahmanizadeh (n357) 42.

39%\iohammed bin Jarir ATabari AbuJDIDU 7KH 6WDWHPHQW LV %DVHG RQ WKH ,QWE
Tafseer AlTabari (Ibn Taymiyyah Library 1958) 23%0; Ismail bin Omar bin Katheer ADameshgi Abu

Fida Imad Eddin, Tafseer Ibn Katheer (Dar Taiba 1999}38B{ Mohammed bin Ismail Abub&ullah Al +
Bukhaari, Sahih Bukhari, (1st end , Dar TaouegNdjat 1999) 2734; Abu Dawood Sulaiman ibrr 8IV K 1D W K
ibn Ishag ibn Bashir ABhajad ibn Amr AlAzzadi Al-Sijistani, Sunan Abi Dawood, (Modern Library, Sidon
1992) 2765.
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400 |hid 42.

401 Jaeez, Azhar, Ahmad and Abdurhman(n 366) 1.

402 Rahmanizadeh (n357) 42.
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International Law (Adam Publishers and Distributors8%004) 40.



could breakdown and escalatento conflict, as explainedoreviouslywith regardto the Quraish.
Furthermorethereweresomeinstance®f tribes in Madinah failing to honourtheir pledgesof
mutualdefenceor payingthe poordue, andengagingn subterfugeagainstthe commonwealth,
which resultedn thetreatieswith thembeingdeclarednull (e.g. someJewish tribeof Madinah
andthetribeswhorebelledduringthecaliphateof Abu Bakr Al -Siddiq)#° Suchinstance#wvolved
partiesconsideredo be underthe auspicesof Madinah,while p 1R U Hehvdy3Were treated

accordingo customaryegulationsasprotectecpersonsn Daar Al-Islam*%°

Indeed, clearly Sharia evidenceindicatesthat the kiling or maltreatmentof diplomats is
emphaticallyprohibited,accordingto the Sunnahof the ProphetMuhammadUnder the most
egregiousprovocation,when Abu MusailamaAl-Kadhabclaimed prophet hoodand half of
Arabia; % insulting thecustodiansof the . D 1 D E°DiH¢PropheMuhammadsaidhewould have
executedhemwasthekilling of messengersot prohibited(in Sharia)°® It shouldbe notedthat
while compatiblewith notionsof the sovereigntyof the Islamicstate,courtesy,and international
political pragmatis,the Sharigprohibition of harmingenvoysis based orthe sanctityof their
blood(i.e. theirlives);*°® andthe Quranicinjunction Whoeveikills a soulunlesgfor a soul or for
corruption[done]in theland- it is asif hehadslainmankindentirely. Andwhoeversavesone- it

isasif hehadsavedmankindentirely”.#1°

As such,harming diplomatsis intrinsically prohibited, and againstthe Islamic principe of
respectingpromisesand not breakingreatieswith others?'! Furthermore,imprisoning or

confiningdiplomatswasprohibitedby thePropheti!?

TheseQuranic injunctionsand hadithsare explicit referencego the obligation to protectthose

givenpermission$o enterthelslamic statesafelyandwhohavea treatywith Islamicstatesywhether

404 Abu Jaafa, (N99) 239250; Ismail bin Omar bin Katheer ADameshqi Abu Fida Imad Eddin,
Tafseer Ibn Katheer (Dar Taiba 1999) 3380; Mohammed bin Ismail Abu Abdullah AlBukhaari, Sahih
Bukhari, (1st end , Dar Taouq-Alajat 1999) 2734; Abu Dawood Sulaiman bk $SVKIDWK LEQ ,VKDT LEQ
Bashir AFShajad ibn Amr AlAzzadi Al-Sijistani, Sunan Abi Dawood, (Modern Library, Sidon 1992) 2765
405Apdul Karim Zaidan, Islamic Law and Public International Law, (Rotterdam 2011) 1609.
406 Ahdul Malik bin Hisham bin Ayoub AHumeii, Biography of the Prophet (Ibn Hisham), (Quran Science
Foundation1995) 601.
407 Al-Humeiri (n 406) 192.
408 |bid 601.
409 Jaeez, Azhar, Ahmad and Abdurhman (n 366) 1.
410Quran (Surah AIOD TL GDK
411 Some scholars have argued that eternal treaties withvimshims are not allowed, with a portion of these
specifying a maximu m of 10 years, citing the example efldtlaybiyah. However, Abu Hanifa (founder of
the most popular Hanafi schoolof jurisprudencefuted this view, stating that agreements with-Maslims
for a long term or permanent term are allowed. Ralph H. Salmi, Cesar Adib Majul, George and Kilpatrick
Tanham, Islam and Conflict Resolution: Theories and Practices, (University Press ofaAh®9&) 130131.
412 Ashraf (n 367)130.
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theyare nonMuslims residenin Islamicstatesor foreign peoplewho cometo visit the Islamic
stateandtheirambassador€onsequentlythe questiorarisesof why Islamicarmed groupslaim
they are following Islam in their deedsand the kiling of ambassadorsand whetherthe
perpetratoref attackson diplomatsfeel boundby ShariavhentheirvictimsarenonMuslims,as

exploredn thenextsection.
2.5.4Modernist Reinterpretations p,VODPLVP

As alludedto previously,the interpretation®f Islamistterroristswho kill civilians andorotected
peopleare aliento the traditional Islam and Shariaexplainedabove. Insofar asthey havea
coherenideology, theyareadherentsf theWahhabiSalafi trend of Islamicreformthatrejects

the historical experiencef Islamandthetime-honourednterpretationsof the classicalschools

of jurisprudencé®3 Thistrend, which beganinthedesertwastesof Najdin the 18th centurywas
rejectecby theinheritedandestablishedhstitutionsof Islamiclearning?'#butit was supportednd
propagatedby British (andlater American)imperial interest$o destroytheremnant®f Ottoman
civilizationin the MiddleEastandlaterto deploymisguidedMuslim fanatican the serviceof great

powerwarsagainsthe Soviet Union. Thetrend of declaringhistorically Muslim statesapostate

was continued by Sayyid Qutb in the 20th centurywhich becamehe foundationof modern
Islamist movementsjncluding Al-Qaeda,wielded by Westernpowersas areactionary and
economicallyliberal club against the forcesof socialisn*!® It is notable that 4 X W \&Erffing
becamepopularduring1950, atthe heightof quasisocialistpantArab nationalism undeNasser
in Egypt#® Accordingto Qutb, jihad is anoffensivestruggle:while this is not anentirelynew
ideahepopularizedt, certainlyin themoderncontext tfor this reasorhe hasbeencomparedo

Lutherrelativeto Catholiccivilization *1’

FundamentalisBalafism(or Wahhabismame to be known associatedvith 4 X W \iifirigs
inthe Y \dongwith theShiaequivalenpioneeredy Ali ShariatiduringthelranianRevolution,
theconcepbf offensivaihadandmurderinghnon-Muslimsincludingdiplomats twaspromulgated.

WBEDPLXO +DVDQ U,VODPLF -XULVSUXGHQFH 6RXUFHV DQG 7UDGLWLRC
In Samiul Hasan (eds), The Muslim World in the 21st Century. Springer, Dordrecht, (Springer 2012) 23.
44 7UHYRU 6WDQOH\ p8QGHUVWDQGLQJ WKH 2ULJLQV RI :DKKDELVP DQ¢
49 bid 1. Available at <https://jamestown.org/program/understanttiagrigins-of-wahhabisrand
salafism/> accessed 3 June 2017.
46 1$ SURPLQHQW P H P E HatheRhod &l régdrded byPmamyas the most important Islamist
ideologue of modern times, Sayyid Qutb inspired with his writings an entire generation of jihadis including the
future leaders of AIMDYILGDYT VHH (ULFK ,YLDUTXD UG Werbb(st &RolilicaVIslemS KHU +H |
Origins, Ideologies, and Methods: A Counterterrorism Textbook (2nd end, Aclurm 2012) 48.
417bid 48.
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A generatiorof disaffectedyouthin the moribundpostcolonialdictatorshipof the Arab world
p D U @HsQnvdistant J O Rtodlup the idealistic clarioof this movemeniand were duly
deployedin national and internationalmilitary struggles''® Giventhat 4 X W &rfings were
already consideregery influential in the latefifies andsixties, the Iranianrevolutionariesvould
have almost certainly been aware ofthem™?® Indeed, despitethe pathological hatred and
intoleranceof Sunniand Shialslamists theyhavea notable tolerance fokli Shariatiand Sayyid
Qutb, respectivelylndeed,the currentAyatollah Khamenei translatetthe works of4 X Wigd V
Persianandis thought to be highly influenceay them*?° Therevolutionarygeneratiorof the

1970sis are now in positionsof powerandinfluencethroughouthe MiddleEast??!

Do the perpetratorof attackson diplomatsfeel boundby Shariawhentheir victims are non
Muslims?

Themurderof Stevens antliscolleaguesn theUS Consulatein Benghazivasa crimecommitted
in the nameof Islamicjihad againstnon-Muslims. However, theseactionswerein violation of
classimormsof Islamicjihadfor manyreasonsmostnotableof whichisthatjihadmustbedeclared
by properlyinstitutedandauthoritaive statesnotby individualsor groups clearly,if it wereleft
to individuals to declarewar societywould be in chaosFurthermorewar doesnotabrogatehe
absoluteresponsibilityto protectdiplomats tratherit underscorefs importanceas conducive
to the ultimateeponymougyoal of Islam + p 3 H DRuith®rmoreit is not possible tevagewar
againsta nonMuslim country where Muslims can freely practicetheir religion, as can those

Muslimsin the US.#22

Converselysomeanalystview Islam asaninherently belligerentandterroristreligionthatposes
an existential threatto Westernneoliberalcivilization;*?® such views form the mainstayof

sensationalisinediareportageon Islam andMiddle Eastconflicts,andremainpopularin some

48 IXNH /RERGD 7KH 7KRXJKW RI 6D\\LG 4XWE 5HJLRQY 3K' WKHVLV 8
.UDPHU p)XQGDPHQWODIHWVWQ,YODWIDQN.UDPHU HG $UDE $ZDNHQLQJ D¢
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academicircles, although thbeydayof this paradigmwaswhenit washighly conduciveto US
foreign policy interestsduring the 2000s. More temperedanalysesacknowledge thatodern
jihadismis a relatively late development anthatone of the greatspiritual traditionsof world
historyis nota maniacalleathcult.*?4 Furthermorethe ICJ itself acknowledgedhatthetradition
of Islam contributeslongwith otherreligionsto thebroadeningf rulesof contemporarpublic
internationallaw on diplomatic and consularinviolability andimmunity#?°> Althougrthere are
ideologuesof the view that law has no religion, and that Islam, in particularshouldbe denied
anytractionin legaldiscussion$?® howeverfor pragmaticeasonst is necessarjo acknowledge

thatlslamexistsas ageopoliticalforce 2’

2.6 Diplomacy in the Historical Islamic States
2.6.1 Diplomacy under the Rightly -Guided Caliphs (c. 632661 AD)

As notedpreviously,the Islamic laws of war are broad yethumaneconsideringtreatmentof
combatants ancivilians. They also covehetreatment oEropsandfarm stockModernprinciples
of internationalpubliclaw in the arena ahternationakffairsandwarfareare closelyresembling
of traditionalSharia,andtheoriginal Arab-Islamicnationtook cognisance dhe principles.

The early Islamic state waswell aware of duties undertreatiesas required underislamic
doctrine*?® The CaliphsAbu Bakr grantedsafetyto, those who hada treatywith Islamicstates,
were told by him irhisfarewellspeectthathe hadinstructedyazid ibn Abu Sufyan(oneof the

foundersof the Umayyaddynasty)when he led a military expeditiorto Syria: in caseenvoysof

424Quran surah Al Bagarah (2:190). Indeed, elemental and unambiguous verses of the Quran deplore warfare
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Case concerning the United States Diplomatic and Consular Staff in Tehravustim couriries need to
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to engaging with Muslim countries in law and international relations. He confirms there was a lack of

understanding of the Sharamong Western scholars and noted that Sharia is rich in principles regarding the
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theadversargometo you, treatthemwith hospitality”.42°

In 638 CE, whenthesecondCaliphUmarlbn Al-Khattab contracted treatywith therulersof
Jerusalemandassued safety[amar] for not just thdives of people ofJerusalentbut alsotheir
property.Theyalsowere given théreedomto practice theireligion andassuedtheywould not

face forcible conversiamNeither wouldtheirchurchesr crossede harmed*3°©

Thiserawitnessednany diplomatic meetingsetweerthe Muslim andnon Muslim statesSaad
ibn Abi Waqqgas (59%64 AD), whowentto Ching sentby the ProphetMuhammadwvas sent
againin theyear651AD astheheadof a Muslim delegatio to the Chines&mperorGaozongf
Tang,dispatchedby Uthmanlbn p$ | 13T® 656 AD), thethird Caliph#3!

2.6.2 Diplomacy in the Abbasid Caliphate (c. 750-1258 AD)

The Umayyadtate(c. 661-750)wascharacterisedhieflyby anaggressivexpansiorpolicy with

neighbours (extending tigab-Islamicempireto Iberiain the Westand Sindhin the east) but it

did haveconventionatliplomaticrelationswith statesfurther afield. For instanceit wasreported
that the eighthcenturysawover thirty missionsfrom the Muslim state tothe Chines&mpire*32

However, a sea changewas marked by the increasing sophistication of the Abbasid
state3articularlywith its policy of regional autonomgnddecentralisatiomauguratedy Harun
Al-Rashid(786-809 AD), oneof theinfluential Caliphsof the Abbasid erawhowrotethebook
on statecraftAl-Kharaj 7 K’HJ H D VDhigtofneis still a valuablereference whelssuesof

foreignrelationsare considerednderSharia.

During the Abbasidperiod the primarypurposeof the Islamic V W Déftidfisiipsvith other
nationswas to regulatepeacefulcommerce, as the task of defending frontiers was delegated
mainlyto localgovernorsvhobecameemtindependentynastiege.g.theGhaznavids Central

Asia) #34 Thelocusof Islamic civilization shiftedindelidy to the Eastfrom thistime #° Diplomats

429 Arjoun, Sadiq Ibrahim, Khalid Ibn AWalid, (Al-Dar Alsaudiah 1981) 244.

430 Hamilton and Langhorne (n 151) 7.

431N Lipman, Familiar Strangers: A History of Muslims in Northwest China (University of Washington Press
1997)25-29.

432 M NasserEddin, Arab Chinese Relations, (PN 1989) 15.

4 +LOPL O =DZDWL u7KHRU\ RI :DU LQ ,VODPLF DQG 3XEOLF ,QWHUQDWV
Legal Accountability and Justice 78; Syed Ameer Ali, A Short History of the Saraceingf 8 Concise

Account of the Rise and Decline of the Saracen Power, (Taylor & Francis 2004) 622.

434 Zawati (n 434) 78; Ali (n 434) 622.

43Being concentrated in Greater Persia and India, although the remote outpost of Islamic Spain played an
important intellectual role in science and jurisprudence, providing the bedrock for the later development of the
European Renaissance. While this pesad brutal religious wars in many instances, the more common
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were exchangeduring this time for a variety of political, commercialand social purposes,
including merelyexchangingvaluablegifts, suchas the famousexchangedetweenHarun Al -
RashidandCharlemagné3®

TheAbbasidPeriodwitnessedn expansionof therelationshipsvith othersandenactingreaties
with otherstatesmanypeaceagreementaerearrangedalbeitthis waspart oftheAbbasidgrand
strategyof isolating theJmayyadsn Spairf®’ andsqueezinghe Byzantines the Levantandthe
Mediterraneart®® Thelater Abbasidsalso played dangerous diplomatigameof divide andrule
in CentralAsiawith numerous Turkidynasties,whoin turn senttheirown diplomatsto Baghdad
to engagen variousintrigues?*3° Thesubversiorof diplomacyby ill will ultimatety destroythese
polities: attemptsto deceivethe Mongols by a Muslim trading missiacn were tolerated, but
subsequentiythe outrageousnistreatmenbf a Mongol delegatimby aKhwarazmiargovernor
in Otrarledto theMongolinvasionand destructiorof classicalslamiccivilization in CentralAsia

duringthe13th century.

However, aidegbartly by refugeedrom this disaster)slamiccivilization flourished in Indiaand

SoutheasfAsia from this time. By the 13th century,Muslim merchantgmainly from Yemen,
Kuwait and Gujarat) had establishedheir guildsin the south eastern geographic area directing
muchof & K L Qriarffivetrade. Infact, the Muslim population which was made @b traders
from diverseethnicbackgroundswerecrucialplayers in thdinking of Chinaf V P Dto tRdséid V
theMediterranear*

The13th and14th centuriesverea watershedn Asianandworld history. The Mongol HP SLUH |V
emergence AsiaandEasterrEurope plusthe formng of Islamicstatesn southermsia, as well
as the growth itommercen the IndianOceanandMediterraneargave rise téhe formatiorof
complex political, religious,and commercia networksthat linked the Far Eastto Europe.The

sgnificant political transformatiorwasalsotakingplacein southermsiaat this time***

reality was protracted peaceful contacts, particularly in the Mediterranean, after the recapture of Spain and
Sicily by the Crusaders. See Ashraf (n 369222
436 SA EFWady Romahi, Studies imfernational Law and Diplomatic Practice, (Data Labo Inc 1981)
302.
437 Zawati (n434) 78.
438 Khadduri (n 356) 454.
439 Hamilton and Langhorne (n 151) 26.
“7DQVHQ 6HQ p7KH <XDQ .KDQuvslHipoh&y idtiel ThirteRmiHRadd/Fourteenth
CenturiH V § -2) (2006) Academia Seneca 299.
441 |bid 299.
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In the13th centurytheMoroccantravellerlbn Batutareachedhebanksof thelndusRiver.lbn
Batutawas given a civil roleandwas well looked aftdife at thecourtof Muammad.Tughlug(the
rulerof theDelhi Sultanatén northernindia).ln 1341, IbnBatutawasappointecas arambassador
of the Delhi Sultanateandwas sentwith fifteen members otheYuan FR XU W JVtoHHe ED V V' \
Sultanateon their returntrip to Chinaaccompaniedvith a bountyof gifts, including slavegirls,
velvetcloth, musk,a jewelled robe, embroideredyjuivers,andswords’. Ibn % D W aceoimthiv
this missionto China gives us muchnformation about diplomatic and commercialrelations
betweerthe Delhi SultanateandChina,as well athe Yuan F R X aithiednteresin keeping
closetrading tieswith India,andthesheer scalef maritimetrade and diplomadyetweerindia and
Chinain thefourteenttcentury.Thelife of theambassadors wastsafein theseimesastheywere
at risk of beingkilled or takenprisoner. For exampleJbn Batutawhensenton anothemorth
Indian diplomatic missionto the Yuan court, but before the missionreachedCambay,Hindu
insurgentsmurderedmanyin his mission andlbn Batutahimselfwasrobbedandcaptured but
managedo escapeandreachedChina**?lbn % D W pumé&yhdugha failed missiongives us
an importantinformationaboutthe unsafgpassage of diplomatsetweennorthernindia and
China43

In theearly pariof the fourteenth century, Muslim forces entateziDeccan regioandsouthern
India,initially establishingmalloutpostdut, in 1347 ,establishedhe BahamarSultanat€1347+
1527)%44

2.6.3 Diplomacy in the Ottoman Empire (c. 12601922 AD)

The Ottomansarosein about1260 and ultimately survivedfrom the middle agesto the 20th
century, playing major rolein globalhistoryin theprocess:*® TheOttomanEmpirewasthemost

recentmanifestatiorof arecognisablyslamicstate*4

In termsof diplomatichistory,theOttomans hagarticularrelationshipsndprotocolswith certain

powers For instancein the 15th century,only Frenchenvoyswereallowedto communicateral

information fromtheirKing to the Sultan;this includeddiplomaticcorrespondencendthe Sultan

did notacceptommunicationfrom otherChristianstatesFor examplein theearly16'[h century

442 |bid 299.
443 bid 299.
444 1bid 299.
443 |bid 299.
448 1bid 192.
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