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ABSTRACT

The study analyses the extent to which efforts are being madatiahal regional and
continental level towards establishing the free movement of workers iAftizan Union
(AU) and recognised African stregional organitionsincluding a comparative analysis
with similar policies and approaches in ther@pean Union (EU) where this principle is
highly respectedit also identified the extent to wdin major challengesuch as institutional
and legislative differences (i.&egal constraints, political and cultural obstacles) in member
states have affected the progress of endeavours to meet objectives of fhieisAstudy has
mentionednomadsand semhomadswho are movingseason®y as part of their ancient

traditiors, haveverare notprotected irthe abovdegal frameworks.

It is recommended that the AU should take charge ofritegration process and revise the
legal framework®f economic integrationather thardelegating this task ttine African sub
regional organigtions N R P D @gfité should be enshrined legal frameworksasone of the

most importanpart of the integration projecéh Africa.
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CHAPTER ONE
INTRODUCTION AND BACKGROUND TO THE STUDY

1.1 Introduction and Background

This chapter sets out the historical and legal background to the study of the free movement of
workers in the AU and sufegional organisations by examining the economic integration
aspirations of Africa. It will briefly examine the historical context of the AU and the African
subUHJLRQDO RUJDQLVDWLRQVY REMHFWLYHVY DQG GHVLUH
(AEC) andthe motivation for seeking an economic union. The chapter will also include a brief
examination of historical landmark cases within the EU where the principle of free movement

of workers has always been regarded as fundamental and supported by well edkleahap

and policies. The chapter will further review the literature concerning the free movement of
workers in order to inform the discussion and establish the motivation for undertaking the
research. The focus of the literature review is to establish thap exist in the current research
regarding the development of law and policy on the free movement of workers within the AU

and its sukregional organisations. As part of the historical background, the section will briefly
discuss the progress made oK HFRQRPLF LQWHJIJUDWLR@gbadRQW LQ

organisations before presenting the structure and outline of the rest of the thesis.

With similar integration goals to the EU, many regional organisations have been established in
Africa - e.g. Arab Mghreb Union (AMU, Economic Community of West African States
(ECOWAS) and South African Development Community (SADC) to promote economic
integration and stability in Africa. There is a universal recognition that economic integration,
whether regional or atinental, has benefits and advantagefer example, enablinghe

pooling of resources in research and development, lowering transaction costs to business and
market expansion and many other benefits. In view of the achievements made in the EU, it is
important for the AU and subegional organisations to prioritise economic integration as the
foundation stone for economic progress. But this cannot be achieved without effective legal

and institutional frameworks.

The EU is perhaps the best example of wkapassible to achieve through economic and
SROLWLFDO LQWHJUDWLRQ 7KH (8 LV pE\ VRPH GLVWDQFH



LQWHJUDWLRQ Fr@n W¢ knddeztRoggih@ifps in 1951 with the development of a
common market for coal and ste#id European Coal and Steel Community or ECSC), and
continuing with the adoption of a general common market through the Treaty of Rome in 1957
(EC Treaty), the EU has evolved progressively into an increasingly integrated economic and
political community. he EU itself was created as recerdky 1993from its predecessor the
European Community (EC) and before that the European Economic Community (EEC). Since
the coming into force of the Amsterdam Treaty in 1999, the scope and significance of the legal
measues adopted has developed considerafilje stages of economic integration, across the
free trade area, the custommsion, and th&eommon market to the economic union developed
through a regular integration. Part Three of the EC Treaty contains many fahttznental
principles, which are ofmportance to thesstablishment of a customs union and common
market. This part of the Treaty sets anter alia WKH pIRXU IUHHGRPVY ZKLFK
importance in promoting the goals of the Commupity. addiion to the free movement of
goods, services and capital, the free movement of workers is one of the fundamental freedoms
of the EC Treaty.From cases such &ona v. Manterg, to the Kurz casé, it is clear that the
principle of free movement of workersaw introduced to enable workers to move from States
with relatively high levels of unemployment to where greater employment opportunities were,

hence promoting the mobility of the labour force.

In theabove cited case @ona v Montergit was held thahational rules or practices that are
incompatible with the Treaty cannot be applied to discriminate against a person of a different
nationality from taking employment in another member state where the opportunities existed.
In this case, Dona had placed advert in Belgium looking for football players to play for
Ravigo in Italy.Monterodid not agree with Dona and refused to pay for expenses incurred
stating that only Italian nationals where eligible. When Montero required clarification from the
courts,it was declared that discriminatiaf citizens of EU member states is against Article 7

of the EEC Treaty (also Articles 48 to 51 and 59 to 66 of the EEC Treaty) which guarantees
the free movement of workers (now under Art 45 TFEU (free movement) antBAFEEU

(antdiscrimination principle) andgxcept where discrimination is allowed, in cases where

1 Jeffrey Hayneset al,World Politics(1% published 2011, Pears@uucationLimited, Routledg, 2018p 298
qPaul Craig&|[Grainne de Burde&EU Law:Text, Cases and Materia{s3 ech, OUP, 2003p 581

3 Ibidp 581

4bid p 701

5 Case 13/76 [1976] ECR 1333

6 Case 188/00 [2002] ECR10691




public interest or concerns arise, which was not in this case. Kuttzecase, it was held that

where foreign nationals who meet the criteria of gettingleyed in the host country cannot

be treated differently from nationals of the host countries. These two cases reinforce the
principles of freemovement and of nediscrimination.The principle of nordiscrimination

suggests that employers should selentlates based on merit and not their nationalitiie

(81V HIIRUWV WR KDUPRQL]H WKH HFRQRPLF SROLFLHV RI L\
the adoption of the euro as a common currency, which was possibly the last step in the process

of achievingfull economic and political integration of the European econdiniess also

ZRUWK QRWLQJ WKDW (8 SROLF\ RQ ITUHH PRYHPHQW LV QR\
HIWHQGVY WR MRE VHHNHUV RU 3PLJUDQW ZRRyN&dVv DV

Antonissetf) and to the free movement of persons generally.

In the quest to liberalise African economies and to promote the mobility of the factors of
production, and considering the rate of economic advancement in other continents of the
world, the Organisation of African Unity (OAU) was constitut@d 1961 and the AEC in 1991
under the Abuja Treaty. Recognising the need to further the objectivesitset the AEC
Treaty, African leaders in 2000 concluded the Lome Ttéathich transformed the OAU into

AU. The successor of the OAU, the AU still embodies the visions that led to the founding of
the OAU, but with a mindset for greater integration amongst the member nations. As stated in
its preamble, the state parties were convinced of the need to atrdleaprocess of
implementing the Treaty establishing the AEC in order to promote the-soccimmic

development of Africa and to faceore effectively the challenges posed by globalization.

Success at socieconomic integration is a necessity that émtanigration and human
interaction amongst different populations, which historically has itself been a way of life for

some sections of the African population. In the past, population movements aimed at restoring

" Catherine Barnardhe Substante Law of the EUrhe Four Freedomglst edn, OUP 2004p 264

8 Eduardo Mayobrethe Developing Countries in the International Financial Systéynne Rienner

Publishers, London 1999) 198

® The State v. Jean Noél RoydéZase 48/75

R v Immigration Appeal Tribunal ex p. Antonis§€ase G292/89) [1991] ECR 745

1 In 2000,27 African countries signed the Constitutive Act of the AU at the OAU Summit in Loime. T
Constitutive Act provided for the establishment of the AU to achieve greater unity and solidarity among the
African countries and the people of Africa; defend the sovereignty, territorial integrity, and independence of its
Member States; accelerate thelitical and socieeconomic integration of the continent and promote security,
peace and stability on the continent. The act also provided for the establishment of various institutions,
including the PatAfrican Parliament Court of Justice, financial ingions, including the African Investment
Bank, African Central Bank and African Monetary Fund.
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ecological balance and the search for gmeaecurity succeeded over wide areas. Today,
population movements (both inside and outside national borders) continue to be a central
feature of African life, with professionals and cross border workers forming the majority of
migrants within Africal? Therefore, the restrictions on the free movement of these workers
amongst others, caused by immigration controls across the various African States constitute a
major obstacle towards the realisation of the AU's secanomic integration goals. Free
movementof workers has a deeper meaning beyond market integration. It concerns human
beings, and therefore there is a human rights element involved. In the EU, for example, the
policy of free movement of workers identifies people as the receiver of a right aneadmect

sense than any other area of Community [EOn the other hand, in the African context,
nomads who require pastures for grazing their animals often find themselves at conflict with
modern day states concerning pastoral rights. With econoneigration, a framework can be
developed which recognises their freedom of movement and this modern day conflict can be
addressed by managing and recognising the historic rights of nomadic people by providing
them with safe passage on condition that thegeeisthe rights of settled people, for example

access to water sources.

Economic integration takes various forms depending on the degree of involvement of the
participating economié$ It ranges fronpreferential tradarea, consisting in an arrangement
between states in which they agree to remove all customs duties and quotas on trade between
them, to the customs union, the common market and the economic-tmim@mmon market

in which there is also a complete unification of monetary and fiscal policyour
contemporary worldregional integration is not a choice but a necessary strategy for rapid and
sustainable development. With this in mind, African regional and continental organizations
should prioritize integration arrangements which include tbedoms i.e., free movement of
workers, free movement of capital, freedom of establishment and the provision of services, and
the free movement of goods. In the Treaty Establishing the European Community, separate
provisions were adopted under Title (Free Movement of Persons, Services and Capital)

Chapter 1 dealing specifically with the freedom of movement of workers under Articles 39 to

12 Aderanti, Adepoju(2002 H)RVWHULQJ JUHH ORYHPHQW RI 3HUVRQV LQ :HVW $IU
DQG 3URVSHFWV IRU , QW U Dtibkal MigreibrOOMMdIU@ WsLd2Ifine 2Q02pH U Q D

13 Stephen WeatherilCases and Materials on EU Lai@" edn,Oxford University Pres2007) p 423

M Paul Craig&|Grainne de Burgé003),0p cit,p 580
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42'5 while the movement of persons was dealt with under provisions stated in Title IV (Visas,

Asylum, Immigration ad Other Policies related to Free Movement of Persbns)

1.2 Research Problem

In the EU,the free movement of workers was achieved as part of the four freedoms and the
policy is now well embedded in both primary EU sources (treaties) as well as sedalbdary
sources of law (regulations, directives and decisions or case law). In the AU, the Abuja
Treaty of 1991 under Chapter VI Article 43 dealing with the establishmietite AEC,
provided:

1. Member States agree to adopt, individually, at bilateral or mabievels, the necessary
measures, in order to achieve progressively the free movement of persons, and to ensure the
enjoyment of the right of residence and the right of establishment by their nationals within
the community.

2. For this purpose, Memberafs agree to conclude a Protocol on the Free Movement of
Persons, Right of Residence and Right of Establishment.

From Article 43 of the Abuja Treaty of 1991, it cdre seen that thduty to ensure the
implementation of policy for the free movementpefonsis a process for which the AU has
limited powers in terms of enforcement. The responsibility of driving the process was
delegated to Member States and to sheregional organisations. Article 43 of the Abuja
Treaty appears cautionary in nature arittdato make a clear pronouncement as expected on
the free movement of workers, with emphasis being placed on the free moveipersoois,
which in nature appears broad. The movement of pemithsut aspecific statemeran the
freemovemenf workersappear to be inconsistence with the goal of creating an AEC where
the free movement of workeshould bethe main aimof economic integration. Rathéran
promoting the movementsf persons for economic integratiadhere is neetb be promoting

the free novement of workers in clear terms and it is the aim of this research to argue that
Article 43 under Chapter VI of the Abuja Treaty dealing with the free movement of persons

appears to undermine the goakstablishing an effective and properly functionXigC.

15 Derrick Wyatt, 5X GGHQ DQG :\DWWTYTV (8 7@MHanVQUPY13/HILVODWLRQ
16ibid p 19



Under Chapter VI Article 43 of the Abuja Treaty, economic integration has to be achieved
using recognised RECs. An assessment of the establishment, history, status and functioning
of the RECs is therefore obligatory, as it will help inform and shia@eliscussion on the free
movement of workers and economic integration. The anatysevents associated with the
RECs will fromtime to time be contrastedth events that existed when the EU embarked on
economic integration and the findings from tliteiation in EU will be used as the basis for
suggestions that can help inform the direction which the AU has to take to achieve its main
goalof setting up an AEC. It ithe intention of the research to come up with new insights that
can inform debate irhe area free movement of workers in the &tdl African sukregional
organisationsThe use of information from the EU wiiklp to improve our understanding

how the process of economic integration dsn successfully achieveand whether the
European eperience can be replicated in Afrigéth anydegree of success.

It must be stated at this point that while there was a clear separation between the freedom of
movement of workers and persons within the EU treaties, the same cannot be said about the
AU and the RECs. The Treaty Establishing the African Economic Community (TEAEC)
under Chapter Il Article 4 (i) provided for the gradual removal of obstacles to the free
movement of persod. SsQGHU $UWLFOH RI 7($(& LW VWDWHG WKI
S HR Svil) Haye to be achieved at stage 6 under the way of establishing the comtunity.
Chapter VI Article 430f TEAEC is titled rree Movement of Persons, Rights of Residence
aQG (VWDE Ghd/ knBdd Chegster Xl article 71 of TEAEC dealing with human
resaurces it states that member states should adopt policies that allow free moe¢ment
persons by strengthening and establishing labour exchanges that will facilitate the
employment of skilled manpower within the commurityln this important Treaty
establifing the AEC, there is no mention of free movement of workers or labour but only
free movement of persons. In the RECs the situation regarding the free movement of workers
or labour is also muted with Treaties or Protocols talking about movement of pedsiyns

in EAC and COMESA is there a clear pronouncement in the Treaties and Protocols that there
is free movement of workers and persons within the Communities. However, in the EAC, the
free movement is subject to producing proof of contract of employmetite host state

before a permit equivalent to the term of employment is issued, which is not different from

17 Treaty Establishing the African Econon@ommunity(AEC) Abuja, Nigeria or80/06/1991
18 bid
19 1bid



what prevails in other countries where they require permits to take employment beyond the

visafree period.

The research problem can therefore beummarised in three main points:

1. Article 43 of the Abuja Treaty of 1991 represents the root cause of the problem by
delegating the process of integration to Member States and RECs with no clear
procedures for centralised control, hence the absence tofdsti®ng and effective
institutional framework at the continental level for promoting integration and
protecting the rights of free movement.

2. The second research problem takes the fofrthe emphasis put on free movement of
persons rather than workens Article 43 of the Abuja Treaty and how has that
enhanced or hindered the integration effort.

3. The absence of any reference in national, regional and continental sources of law to
the protection of ancient and seasonal rights of migration across natovdarsfor

nomadic and sermomadic populations.

These threproblems will therefore provide the main focus for the research.

1.3 Research Aims and Objectives

The following are the main aims and objectives of the research:

A. To demonstrate that within exiisg legal frameworks (treaties or protocols) there are
inherentobstacles to the free movement of workers and economic integration in AU
and African subregional organisations. The following objectives will be adopted to

achieve this aim:

1. Evaluate the amcept of economic integration, examine treaties or protocols on
economic integration and evaluate the economic integration process in AU and
African subregional organisations. This objective will be addressechap€rs three
and four

2. To examine provigins in the treaties or protocols dealing with the fremement of
workers and policyn the AU and Africa susegional organisations and in the EU.

This objective will be addressed ifh&pters fouandseven



3. To undertake a comparative analysis of thecpss and progress of economic
integration and the free movement of the workers in the AU, Africaregibnal
organisations and EU. This objective will be addressedap€reight

4. To make recommendations based on the findings of the res€aagbter me is

devoted to this objective.

B. To argue for the establishment of law and policy for promoting the rights of nomadic
and semnomadic populations regarding freedom of movement. To achieve this aim,

the objectives are as follows antdpter sixaddressethese objectives:

1. To analyse the historic rights of free movement traditionally enjoyed by nomadic and
seminomadic peoples.

2. To examine existing legal frameworks regarding their rights.

3. To identify and to assess areas of conflicts with modern day natronagration
policies and laws whicltan restrict the historic rights of nomadic and saomadic
peoples to free movement across national borders.

4. To identify obstacles which stand in the way of achieving protected rights for
nomadic and senmomadic peples similar to those enjoyed by settled populations

and to explore and recommend possible legal solutions.

1.4 Research Questios

The issues highlighted above regarding the free movement of workers in the AU bring us to
the research questisfor thisthesis. The main questions needs to be answered by this thesis

are:

1. What are the legal obstacles to the implementation of the free movement of persons
and workers in the AU and Africa suibgional organisations?

2. What are the legal and institutional wealgessthat need to be addressed in order to
have effective legal and institutional frameworks for the free movement of persons
and workers in the AU?

3. What lessons can be learnt by the AU and African RECs from the successful

integration model of the EU?



4. Can the development of law and policy in the AU ardrica subregional
organisations regarding the rights of nomads within the economic integration
framework, in particular the principle of free movement of workers, resolve the

continuing conflicts between merh day states and nomads?

An examination of the treaties supporting economic integration in the AUA&iTén sub

regions will be undertaken in addressing the research questions identified above. Examining

the treaty or protocol provisions will allow ¢ D FOHDU DVVHVVPHQW RI WKt
commitment within the RECs to policy on the free movement of persons or wdtksrthe

aim of the thesis to extend our understanding on the development of law and policy regarding

the free movement of workete nomads as they have historically exercised rights of free
movement with no attention to national borders, yet no official recognition is given to their
ancient status which can be argued to be prescriptive right in law. By examining their way of

life and entitlements, this might help in the development of legislation and policy that will

protect their rights.

1.5 Literature Review

1.5.1 Introduction

The literature reviewvill explore what is in the literature regarding the movement of people
within the context of economic integration in Africa and analyse the extent to which free
movement policies have been examined by various schMargus secondary sources on
the free movement of workers in the Elill be discussedit is worth mentioning that thens

very limited literature that deals with fre@ovement of workers in the AU and stdgional
organisations and reviewing the available literature will help in putting the free movement of

workers as an aspect of economic integration into perspective.

1.5.2 Review of Secondary Sources on the Free Movement of Workers in Africa:

1.5.2.1 Books

Kyambelesa and Houngnikpo (2007) focused on regional economic groups in Africa noted
that there were disparities between a majority of member states as theyoleaized by
different European countries using different langu&g@he level of economic development

in the different countries is not comparable, on one hand there are better off countries and the

20 Henry Kyambalesa and Mathurin C Houngnikfapnomic Integration and Development in Afri@gshgate
Publishing 2006) 79



worse off. The differences have also been evident ireto@omic integration front. Due to

the inherent problems that existed before in most countries, efforts to integrate economically
proved a failure. In the AMU, ECCAS (CEEAC) and CEMAC some member states had to
deal with political instability or even warghich hindered the progress on economic
integration?! In their findings, Kyambalesa and Houngnikpo observed that African states
were involved in multiple memberships which were wasteful because of the duplication.
Though, noexaminingthe free movement afiorkers, their research had implication for this
study because the issue of multiple memberships has since been magnified up to present day.
It was also noted the then President of Zambia, F. Chiluba suggested the integration of SADC
and COMESA into oneegional grouping as it was not necessary as most member states
belong to the two organizatioAsDespitethis recommendatiostill to date there been no

progress in terms harmonising the groups.

In another research by Ellis and Segati (2011) they estadlistat the new South Africa was

a bit reluctant to engage skilled workers from other countries but however later adopted a
highly skilled migrant programme in the Immigration Act 2002 with the hope of addressing
skills shortageé® The resistance to emplay highly skilled migrant workers in the early
2000s by South African government was not helped by business people who acknowledged
that skills shortages were going to affect the country as more people were moving and less
were coming in to feel in the vaccies left. The South African government was in denial that

it faced skilled manpower shortages and wanted locals to fill in the vac&h@ies.South

Africa government is interested in protecting its labour market despite having skills and
manpower shoaige. Having removed tariffs under the SADC Protocol on tariffs, the South
African government took over 10 years to sign the SADC Protocol on Trade 1996, the
facilitation of movement of persons which if had been done earlier, could have addressed the
issueof skilled labour shortages. To reinforce its desire to protect the labour market, the 2011
Immigration Amendment Act 2011 was adopted despite the protests from business and
human right€> The authoreven though not investigating the free movement of werke

highlighted the importate of removing barriers limited the movement of skilled workers

2L 1bid pp 8890

22 |bid pp 96-97

Z2H6WHSKHQ (OOLV D& XRIDOGILR | 66-NILIBADEHGSEPaiR MY oke@ B Landau,
editors),Contemporary migration to South Africa: A regional development i8stoeld Bank Publications
2011) p 73

24 |bid

2 bid p 77
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ZLWKLQ WKH 6%$'& UHJLRQ DQG REVHUYHG WKDW 6RXWK

counterproductive and not in the spirit if economic integration.

1.5.2.2 Journal Articles

lwa Salami (2011) examined the legal and institutional challenges facing economic
integration in Africa andhighlighted the fact that the multiple membership frameworks
within the RECs posed serious challenges for effective econotégration?® Sdami
concluded that the failure to grant supranational powers to the regional economic
communities posed the greatest challenge to economic integration. Failure to give supreme
status to REC provisions in theational lawsconstitutes an uncertain blodk economic
integration. The finding is vital for free movement of workers in RECs because without
supremacy othe REC provisions, the concept is relegated to the background. It should be
pointed out that the findings of the research conducted later byalt@Adeyemi (2013)

confirm and are consistent with findings of Salami (2011).

Julian, Kitipov @012) in researching African Integration and lmegionalism compared
RECs and their role in the integration process with the development of integrathenBikt

The author found that in Africa, the integration process \waktico-economic thus
establishing societal communiti®sThis was contrasted with the development of the EU
where the intention was to promote greater stability andpevation at regiwal (i.e.
continental) level through specific int#egional or common market policies in areas of
development, institution building, trade and other issues of common irffekaspov also

found out that the economic integration effort is not well stmect in Africa because the
Abuja Treaty of 1991 was not designed to deal with the political and relational differences
that existedInstead the process was seen as an opportunity for increasing unity amongst
African states with most countries having indiegence from the colonisers (i.e. the focus
seems to be more on political rather than effective economic integration). Kitipov stated that
the Abuja Treaty encouraged member states to settle political issues quickly. However, that

statement has been testedny timesso far and member states with political problems often

% 7D 6DODPL H/HIDO DQGH\W RW [MRQWRIFALED,Q B KDOMWMIQRQ LQ $IULFD
JournalVolume 17 Issue 5pages 6674682, September 2011

27 Julian Kitipov(2012) ifrican integration and interegionalism: the regional economic communities and

WKHLU UHODWLRQVKLS ZLWK WKH (XURSHDQ 8QLR®%2 6WUDWHJILF 5HYL
28bid p 22
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do not settle quickly enough and that has seen the process of economic integration delayed in
some of the RECsuch as the AMU

Craig Jackson (2003) analysed tlmnstitutional Structureral Governance Strategies for
Economic Integration in Africa and Eurgpiackson concluded that there is need for African
states to be aware of the weaknesses of federalism based on a group of sovereign states. In
WKH DXWKRUYV YLHZ WkeH tescriptonf Q4dtitHtiGndl Raivels didtated to

the centre and the need for speed in protocol development with limitedioptan, which

might be useful in keeping member states engaged in the pfddéss findings by Jackson

are significant beasse theyplace emphasis on power at the centre and having a process with

limited optout option.

1.5.2.3 Others

Ashimizo AfadamebAdeyemi(2013 when discussing the need for securing compliance with
African economic integration treaties noted that theeabs of supranational institutions and

the failure by member states to comply with integrataiigations hampered progress
towardseconomic integratiofC In the view of the author, there are institutional, technical
and infrastructural development chaliges facing the AU and its subgional organisations
hampering efforts to implement integration treaties and protocols. Furthermore, lack of good
governance and the lack of public involvement in the process make it difficult to have the
right conditions m place to achieve implementation of the regional agreerfefigen
though focus was not on free movement of workers but on implementation of treaties on
integration generally, the findings are very important in trying to assess the free movement of

workers in the AU and its subegional organisations.

In examining AU frameworks for migratiofenrik Klavert (2011) observed that one of the
PRVW LQFRQVLVWHQW DVSHFWV RI WKH $8YV GHVLUH WR V

set itself high standarda terms of the aspirations contained in its legal framewofthe

®&UDLJ -DFNVRQ H&ERQVWLWXWLRQDO 6WUXFWXUlnd@f@Bcaa RYHUQDQ
DQG (XURSHY 7UDQVQDWTO / p8BBQWHPS 3UREV

30 Ashimizo AfadamehAdeyemi SecuringCompliance with African Economic Integration Trea#id]

(PhD thesis in law, University of Cape Town, February 2013) p 15

31 bid

32Herrik Klavert, (2011) ,African Union frameworks for migration: current issues and questions for the

future {in a discussion papeNo. 10§ ecdpnjhttp://ecdpm.org/publications/africamionframeworks |

[migrationcurrentissuesquestionsuture/] accessed on 13/(014,p iv
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legal framework had initiatives that focussed on capacity building and standard setting and

also seem to allow RECs to develop own strategies and initiatives based on AU agreements.

In Klav HU W 1 \alldwirdg RECs to come uwith own initiatives appears to have been the

main undoing of the AU in the economic integration process as there were no follow up
mechanisms to ensure that their mandate was carrigd terins of the Abuja Treaty/291.

Klavert highlighted the very important point that the implementation of frameworks for free
PRYHPHQW RI SHUVRQV -GB$HQ GPHP REUWKMD WEHM DQG WKH L
VWDWHY DWWDFKHG WR PLIJUDWLRQ L-\L\Qifkh caad®@d& iwvoD IUDP FH
levels, i.e. agreeing to bound by the Abuja Treaty and then agreeing to be bound by the REC
treaties or protocols), the chances are that some member states would prefer to remain out in

the lesseprganisation, unlike if they were tafpin into the bigger organisation. This raises

the question as to why the AU did not take the initiative to take for granted direct control of

the process. Though the paper did not focus on the free movement of workers, it highlighted

an important pointhat the AUdelegated its authority to regional members who interpreted

the AU agreements in their own ways, creating challenges to the integration process as the

AU has no ability to monitor or enforce the protocols or treaties.

Research conducted MAderanti Adepoju (2002) focused on fostering free movement of
persons in ECOWAS by looking at the achievements, challenges and prospects for
Intraregionalmigration®® 7KH DXWKRUYV ILQGLQJY DQG REVHUYDWLRAQ
region moved to othetountries because of poverty, possible employment opportunities in
other countries and the search for better living conditions. Adepoju also observed that free
movement was hampered by the failure of members of ECOWAS to harmonise national laws
with regiona protocols or treaties. Furthermore, it was noted that there was a need for the
revision of natimal employment laws so thttey were in line with ECOWAS protocols so

that the rights of migrant workers would be protected. However, the observation byjiAdep
raises questions because in the Treaty of ECOWAS, there is no mention of migrant workers
or labourersimplying there is no regional legal framework in ECOWAS governing migrant
workers or labourers. However, the author fails to highlight the facttheatTreaty of
ECOWAS may require amendmentdearly focus on the movement of workers.

33 Aderanti Adepoju, (2002pp cit, p 16
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The work byWanderaMartin (2012) focused on East African Common Market Protocol and
free movement of labour, with a case study of Uganda where the achievements and
challenges of implementation were highlighféd.The findings revealed that despite the
protocols on free movement and the historical and cultural ties, the free movement of workers
was mandated under the protocols but restricted by nationafid&&ven undethe Protocol

only highly skilled professionals were entitled to move for employment often subject to
limitations by membestates on grounds of public health and security policy. In the view of
the author, the limitations highlight the fact that the twmmsion of the Protocol was
defective because it allows member states to restrict free movement of labourers. However,
the present author does not agree with this view, as the limitations based on public health and
public security are often based on gapdunds and can be found in most of the successful
economic integration models including the EU. A stronger observation which forms part of
:DQGHUDTV ILQGLQJ RQ WKldbo&Hwas) tHeHisRIR of it Gu@gpdrt)
where leaders often sign BBW RFROV ZLWKRXW VHHNLQJ WKH VXSSRUW
view, (a view supported by the present researcher) the lack of public support causes tension
which results in lack of harmonisation and rammpliance with the Protocéf.

In another regioal study of the East African Community and the free movement of workers,
YurendraBasnett(2013) noted that the institutional framework for the formalisation of free
movement of workers was important because it facilitated access and participation irr membe
states and provided protection and benefits to be enjoyed by migrant ofbardes
workers3’ Basnett also noted the limited study of the role of institutions in enabling protocols
on free movement of workers. Despite organisations belonging to maftijatardl, regional

and bilateral organisations, no proper institutions are in place to implement the various
agreements and as such the ctomsler movement of workers is not well regulated. In the
EAC, there arechallengs and inconsistenciesvhen it canes to the free movement of
workers. These include: the continuation of a work permit regime, the emphasis on highly
skilled labour, lack of preference and privileges for regional workers, and inadequate

%:DQGHUD ODUWLQ u7KH (DVW $IULFDQ &RPPRQ 0dbauiAcWevzidh RFRO DQ
DQG &KDOOHQJHV RI ,PS O Braftphapat ioalFRe@ri¢h@Ebard BtiuadIRegional
Workshop2012]http://www.fes

luganda.org/media/documents/East African Common Market Protocol and Free Movement of Labpur_in_U
ganda__Martin_Wandera.gdaccessed 23/11/201@5

35 |bid,p 5

36 |bid p 36

37 Yurendra Basnett,2013, jlabour Mobility in East Africa: An Analysis of the East African Community's
&RPPRQ ODUNHW DQG WKH )UH, He0dowrhentHPQlidy RRevievk VA@ILHIssVe 2, March

2013, p 132
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provisions for mutual recognition of qualificatioasd experienc ,Q % DVQHWW{V YLH
definition of who is a worker and entitled to move is limited to highly skilled. He further
argues that the policy which recognises only highly skilled workers, in effect defeats the
purpose of free movement of workerbecause workers should cover various groups of
people including low paid and sesskilled workers. This point highlights the barriers that are

put in place despite the existence of protocols aimed at removing all obstacles to the free

movement opersors and workers.

Nicos Trimikliniotis, Steven Gordon & Brian Zondo H*OREDOLVDWLRQ DQG
IDERXU LQ D pu5DLQERZ 1DWLRQfresbardtied ovi gldbaNsatior it K $1 U |
migrant labour in South Africa and covered wide issues that inclingefbllowing: regional

migration, economic integration, racism/xenophobia and exclusion in South Xfrinaheir

findings, they clearly highlighted how South Africa blocked the implementation of the SADC
Protocol on free movement of workers within ®®&DC region. Posf\partheid South Africa

halted the implementation of the Draft Protocol on free movement because they preferred
alternative of free trade and support for regional member states. Th&godteid South

African government continued with d@h legacy of the previous phedependence
JRYHUQPHQWYfV DXWKRULWDULDQ OHJDO PLJUDWLRQ LQVW
migrant workers from neighbouring countries who were in turn exploited by employers, then
harassed by police and immigratiantizorities and treated with suspicitfiThe action of the

South African goveanment meant that one of the largest economic blocs in terms of
population size and GDP could not make the required progress as far as economic integration

is concerned. Even tholighe focus was not on the free movement of workers, their research
included some significant findings which explain the reasons for the failure to implement the

protocol.

Having reviewed the literature in Africa, it is clear that few of the sources iegdnthe
principle of free movement of workers and the ones that dealt with the concept focused on
single regions and compared these with the EU with the main focus being on economic

integration. The next section will briefly analyse the literature on g with specific

38 |bid, p 147

3% Nicos Trimikliniotis, Steven Gordaand Brian Zondo, (2008jElobalisation and Migration Labour in a

5DLQERZ 1DWLRQ D IRUWUHVYV 6RXWK $IULFDMNZKLUG :RUOG 4XDUWHUO
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reference to the free movement of workers in order to put into perspective the situation in

Africa and Europe in a comparative context.

1.5.3 Review of Secondary Sources on FreedomMbvement of Workers in EU

1.5.3.1 Books Review

To stat with a brief background, the free movement of workers as has evolved in the EU is
clearly enshrined in legislatioand well defined. The free movement of workplayed an
important role economically and socially in the E\The role of the worker iaot seen just
asalabourer but has come to include all human rights such that workers in member states are
treated as human beings. The freedom to move as a worker is gulatedér Art 45 TFEU

and was defined as a fundamental right exercised in freedomigmty (the case oMr and

Mrs F v Belgian Stat¢Case 7/75). In the case of Mr and Mrs F, the significance of the
freedom of movement was demonstrated and it was upheld that the migrant worker was to be
viewed as a human being rather than a sourcebofitaArt 45 TFEU is significant in that it
clearly defines what possible migrant workers should expect once they arrive in the host
country and the integration is expected to cover economic and social aspects of host member
states?? The employers of migrarworkers are also expected to uphold provisions of Art 45
TFEU

The provisions of Art 45 TFEWmphasises that the freedom of movement involves the
abolition of any discrimination on the basis of nationality with regards to remuneration,
employment, otheconditions of work and employment subject to recognised limitations.
Within the EU nordiscrimination is a principle associated with freedom of movement
principle (Art 18 TFEU)

In the EU further legislation to ensure the freedom of movement of workersised, Art

46 TFEU mandated the European Parliament and the Council to what was necessary
including issuing directives or making regulations that brought about the freedom of
movement of worker& Some of the measures included abolishing administrativeegures

and practices, such as qualifying periods in respect of availability for employment, either

from national legislations or agreements between member states; ensuring close cooperation

41 John FairhurstLaw of the European UnigFroundation Studies in Law Series) {1€dn,Pearson Education
Ltd ,2014 ) p 358

421bid, p 359

43 1bid
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between national employments services; abolishing qualifyinggseand abolishing of any

legislation that hinders the freedom of movement.

However John Fairhurst (2014) noted that, the issue of reverse discrimination is that the
provisions of Art 45 TFEU and Art 46 TFEU regarding rights to freedom of movemwearet

only applicable to EU workers. In cases®fv Saunder¢Case 175/78) antorson and
Jhanjan v Netherland&ases 35 and 36/83)ationals residing in their own countries could

not claim right to freedom of movement which nationals of other countries ake when

they decide to move to another coutftryWhere EU nationals are in their own country and
want to bring in family members who are not nationals of member countriesE{thon
nationals), they cannot rely on the provisions of Art 45 and Art 46 TFEBuUsedhey have

not moved. Had they moved to another EU country, they could have relied on Directive
2004/38 and Regulation 492/2011 (which repealed Regulation 1638/68) to bring their parents

who were norEU nationals.

As much as has been highlighted ahdvew fundamental is the freedom of movement of

workers in the EU?

Nigel Foster hasbserved an important aspect of the princigie. that it was no longer seen

as a tool for economic development but was more of a social right, where social concerns
dominated the free movement of work€rén other words the free movement of workers
policy in the EU has been transformed from an aspect of economic integration into one of
social integration (i.e. socieconomic integration). This involves the free movemeht
workers being seen more as a social right with the passafjime and acceptance of the
principle of freedom of movement of workers. In the cas&ufgan (Case €59/90) the
economic right to move to receive services abroad took priority overdggesprovisions of
member state regarding ethical and moral considerations of the sacrednes$®adfhige.
serves to highlight the fact that the freedom of movement can extend to other aspects of
social life which is beneficial to citizens of the comntynA lesson to be drawn from this is

that in the case of Africa, achieving the free movement of workers could be a channel that
can lead to deeper integration in other subjects of life. Nigel Foster equally highlighted the
fact that the freedom of moventemas no longer restricted to economic activity alone but

widened to including the freedom of movement for those receiving services as well. The

44 1bid p 360
45 Nigel FosterFoster on EU Law8™" edn, Oxford University Press, 2006) p 339
46 1bid
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author thus recognises the fact that the original freedom of movement of workers had
expanded beyond those adnglly covered by Community la#/. What is significant is that

the extension of the freedom of movement to other areas was undertaken having achieved the
freedom of movement of workers, implying that freedom of movement can be a channel that
could foster WUWKHU FRRSHUDWLRQ LQ RWKHU DUHDV DSDUW IUF
on free movement of persons without first achieving the freedom of movement of workers

may be misguided for economic integration because it is rather broad for a start anal open t
interpretation, which could explain why there are different protocols or treaties concerning

the free movement of persons in the RECs.

The freedom of movement of workers in the EU is not without tensions and they result from
economic and social dimens® which should be taken into account in the case of AU and
RECs.

Paul Craig and Grainne de Burhaghlighted the fact that as migrant workers cease to be
viewed assimply economic agents but human beings with rights, then issues of enjoying
equal treatmat personally and for their families take centre st&gehe tensions often raise
political and social challenges to the policy of free movement of workers, such that political
leaders have had to query the principle of free movement of workers anddasthef the

UK there are calls for renegotiation of the freedom of movement of workers principle
because it is viewed asncouraging benefits touristh.However, the Commission has
resisted and continues to resist any attempts to renegotiate one of thubdamentals of

the freedom of movement of workers. Craig and Burca also explored social issues that arose
as a result of the freedom of movement of work&ush asrights of families as being
GHSHQGHQW RQ WKH ZRUNHUTV U LideKtie\20D43sf K DUH QRZ UH.

Having reviewed the situation in the EU, it is noteworthy to state that the freedom of
movement of workers went beyond economic activity and also embraced social and political
objectives and challenges. What the EU has managed tordu t® allow the social and

political challenges to overshadow the fundamental principle of freedom of movement of

47 1bid p 336

48 paul Craig and Grainne de Burdal Law: Texts, Cases and Materig&" edn, Oxford University Press,
2011) p 744
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workers. The EU can be a model from which the AU and RECs can take important and
essential lessons. The AU and RECs should study closehhisitierical evolution and
progress of the EU, including the progressive development of its legal and institutional
framework, with a view to ensuring the implementation of the freedom of movement of
workers in the AU and RECm a manner that would allow more effective model of

integration

1.5.4 Review of Secondary Sources on Nomads

1.5.4.1 Books

Jeremie Gilbert in 2014 explored nomadism and focused on issues that had to do with the
freedom of movement and discrimination among other issues and advdoatede
protection of nomadic people so that they can continue living their way ofliferemie
proposed the development of a legal framework that would allow the freedom of movement,
land rights and development for nomads. Though looking at the huiglats aspects,
Jeremie goes on to advocate for legislation for freedom of movement which is significant and

shows that the area of freedom of movement of workers can be extended to nomads too.

Marco Moretti (2012) emphasises that the failure to resegtie rights of the nomadic
people was a kind of injustice because nomads have their own way of life which observes
their own laws which governments or states do not wish to take into acebuMtoretti
highlighted the case of Western Sahara which wasddd at the United Nations and
established thatomadic societies were juridical entities, well entitled to collective rights and
that nomadic style of life practiced by nomads does not stop them from exercising the right to

self-determinatior?? Moretti dso calls for the recognition of the rights of nomadic people.

51 Jérémie Gilbert,201) u,QGLJHQRXYV 3HRSOHV +XPDQ 5LJKWV LQ $IULFD 7KH 3L
$IULFDQ &RPPLVVLRQ RQ +XPDQ DQG 3HRSOHV 5LJKWYV, Vol HUQDWLRQI
No. 1, January @11) p 247

52 1bid

*0DUFR ORUHWWL u,QWHUQDWLRQDO /DZ DQG 1RPDGLF 3HRSOHT
ei.eu/Ressources/file/biblio/NOMADIC%20PEOPLEHfp accessed on 5 January 2pp 1
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1.5.4.2 JournalsArticles:

Jeremie Gilber(2011) H[DPLQHG QDWLYH SHRSOHYV KXPDQ ULJKWYV L
of the nomadic Endorois pastoralists of the Kenyan rift valley. THeapoints out the fact

that the African Commission has acknowledged that the rights of native people should be
suppored®® However Gilbert noticed that the issue of native rights was still controversial in

Africa and lessprogress has been made in terafsimplementing the rights in practice

despite some progress on the international stagée African Commission on Human

Rights made a ruling that the Endorois were unfairly displaced from their land in order to

make way for the setting up a game reseand as such their rights needed to be restored.
However, this ruling provetb be a politically controversial issue in Kenya, but there was an
acknowledgement of the need to extend rights to the pastoralists.

A Montavon and other@013)when examining t health issues of pastoralists of the Sahel
UHJLRQ REVHUYHG WKDW WKHUH ZDV QR ORQJHU UHVSHFW
that often conflicts abound as what were once their traditional lands for grazing cattle are

often inaccessible ttvém resulting?®

Jeremy Sarkin and Amelia Coq2011) studied the case of the nomadic San tribe of
Botswana who were moved off their ancestral land beginning in 2002 in the Central Kalahari
Game Reserve and denied water rights they used to enjoy befodardevas turned into a

game reserve and part of it used for diamond miPinhe Government of Botswana in a

FDVH LQ DUJXHG WKDW WKH 6DQYYVY SUHVHQFH LQWHUI

that the water was required for diamond mining purpées.

However the United Nations (UN) Special Rapporteur on Indigenous Rights in a 2010 report
highlighted the facthat the position of the Government of Botswana was conflicting for it
allowed Gem Diamonds (Gope Exploration Company (Pty) Ltd) to carry mingractivities

within the reserve which meant more than 500 people were to be involved within the reserve

55 Jérémie Gilbert,Z011) Op citp 247

56 |bid
57 Jérémie Gilbert (@11)Op cit,p 248
58 A. Montavon,et al H7URGHGEDBLQH DQG , QW REQapeah BoQroaBeptabed W K

2013Vol 18, Issue Pp 1045

59 Jeremy Sarkin and Aatia Cook (2011)u7 KH + X P D @f thé 3&viBushmen) Of Botsward he Clash

Of The Rights Of Indigenous Communities And Their Access To Water With The Rights Of The State To
(QYLURQPHQWDO &RQVHUYDWLRQ $Q®f UragletidrDLaw mkt\PRI)MeIH2,[I$00 R L W D W L
1 (Spring, 2011p 2
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for the mining®! The rejection of water rights for the San people was despite them having
won a case in 2006 where the Government of Botswana wasipposed to move the San

off their land.??

From the above, it is clear that there are many people leading nomadic life in Africa whose
rights are not respected and owing to their traditional way of life where they have to move
from place to place, govements often do not recognise them or their nomadic migratory

lifestyles which create conflicts and tensions. In the context of free movement, it may be
worth exploring extending rights within the protocols and treaties, so that rights of nomads

can be ackowledged, legislated and protected.

1.5.5 Summary of the Literature Review

In theliterature, the free movement of workers in the African context is not well explored and
the focus has been on the movement of persbnem the perspective of economic
integration, there is a lack of focus on the key principle, which is the free movement of
workers. The literature review has thus identified gaps that exist in our understanding of the
free movement of workers in AU and stdgional organisations. One of timeain gaps
identified in the literature concerns the historic migration rights of nomadic populations. This
is an issue which has received very little attention in the academic literaturendihe
objective of Chapter Sigf the thesis is to address thapgn the literature.

The focus on the movement of persons as articulated in Article 43 of the Abuja Treaty could
have been the original source of the wider problem concerning the absence of a clear policy
on the free movement of workers in the AU, uniikehe EU. The few studies that attempted

to focus on the free movement of workers highlighted the following problems:
X That there were institutional weaknesses.

X The lack of clarity in the law itself-for example, there is no definition of who is a

worker

X In the case of AEC, the free movement of workers being limited only to highly skilled

workers.

51 |bid
52 |bid
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X A lot of inconsistencies irhe protocols, in some cases suchthasSADC, where draft
protocol on free movement completely delayed because South Africa pdefeze
trade and support for member states. This highlights inconsistencies in the approach
to economic integration because such free trade and support can be better achieved by

implementing protocols on the free movement of workers.

Apart from addressinthe gaps in the literature, it is also one of the aims of this thesis to
examine the role and functions of the recognised RECs and identify and analyse the issues
that restrict the free movement of workers. The research will then explore ways in which
effective regional integration can be achieved as part optbeess of fulfilling the desired

goal of continental economic integratiorhere is need for an objective academic study that
covers the recognised African RECs with the free movement of waaketse focus of such

a study, rather than broadly examining the free movement of persensr@mic integration

generally, as the latter approach will be too wide.

The research draws part of its inspiration from the EU, where the free movement of workers
is fundamental and is guaranteed for EU citizemsl where the process of integration has

moved to other spheres covering political and social issues.

The next section contains a summary outline and structure of the thesis.

1.6 Outline and Structure of he Thesis

This research will be divided into nirehapters:

Chapter One provides the setting for the research with an introductory background and a
literature review of secondary sources on the progress and development of law and policy on
the free movment of workers in AU and EU, including a brief review of concepts of
economic integration before presenting the research problem and research question.

Chapter Two will focus on the various approaches to undertaking research which include
guantitative ad qualitative approaches and the associated methodkatarcollection. The
section will highlight the strengths and limitations of each approach before providing the
rationale for using the comparative method in this study. Ethical and legal consiterati

were also considered in this chapter.

Chapter Three introduces the concept of economic integration and will examine the types and

discuss general trade integration policies aimed at promoting economic development in the
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developing world within the coekt of the free movement of workers policy. In Chapter
Three, there will also be arexaminationof the benefits and disadvantageseabnomic
integration before exploring the concepts of trade liberalisation and globalisation in the
context of the free m@ment of workers. The main method used in this chapter is the

doctrinal or analytical approach.

ChapterFourwill analyse the progress and status of economic integration in the AU and sub
regional organisationandwill examine progress made in the AU dretfree movement of
workers through a comparative study with the EU. The chapter analyseajsappand
assesses the policy iEe movement of workers in the stdgional organisations. This will
help in establishing whether the principle of free moverhes been achieved or not.

In ChapterFive, the challenges of economic integration and the progress of free movement of
workers in the AU and sukegional organisations will be explored including the role of the
judiciary in promoting and protecting thights of free movement. This chapter will examine

the relevant treaties and other primary sources employing the black letter law approach.

In Chapters Sixthe focus will be on nomadic rights. This chapter will advocate for their
inclusion in the integation framework as this has potential of reducing conflicts regarding
grazing rightsand access to resources. Nomadism and the concept of free movement of
workers is an area that has received no attention in economic integration and is a new aspect
that wil be addressed in this thesis. The discussion in Chéptesmoting the inclusion of
migratory rights for ancient nomadic and sammadic peoples within the legal framework

for regional and continental integration seeks to fill a gap identified initdrature in that

this issue has not received much academic attention before. As such the chapter represents

one of the main contributions to knowledge of this thesis.

ChapterSevenwill focus on the free movement of workers in the EU with particular @dten
given to scope, benefits and rights of free movement for workers and their families, rights of
residence and freedom of establishment, am@gional cases where freedom of movement

of workers can be restricted.

ChapterEight will compare and contsd the progress on the free movement of workers in the

AU and EU and will concentrate in the differences in approach towards the concept of free
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movement The Chapter will highlight the main obstacles to achieving the free movement of

workers within the dotregional organisations contrasted with the situation in the EU.

The final chapter ningvill conclude the thesis by summarising the findings of the research
and putting forward recommendations before highlighting the contributions of the thesis and

idertifying areas needing furtheesearch.

Having examined the background of the research and identified the research problem, the
aims and objectives of the research, the research questions, and then undertaken the literature
review in this first chapter, ghmain aim of the next chapter is to build on this process by
addressing the research methodology adopted for the research, and the grounds for choosing

the comparative method as one of the main tools for conducting the research.
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CHAPTER TWO

RESEARCH MET HODOLOGY

2.1 Introduction

The aim of thischapter is to examingesearch methods in generabldo discusghe researh
methodologyapplicable tocarrying out this researcfihe purpose is to highlight awareness
of the available methods that can be agplio carry out the research and the grounds for
choosing a partular method instead of other methods.

An academic thesis must be rooted in a scholarly process and needs to have consistency in
both its arguments and in its presentaffoi.is importantto note that a thesis is not a self
expressive activity as the writer does not write to express himself but writes to contribute to a
discussion that i DOUHD G\ WDNLQJ SODFH ZKHUH WKH ZULWHUTV
discussion on the topic andlMbe reviewed, commented on or assessed by scholars who are
experts in the field* Thereal meaning of research is to answer a question or seek an answer

to a question and in writing a thesis, the main aim is to address issues that have not been
addresse before or it could be to examine issues which have been addressed before but this
time using a different methodological approach. Equally, a thesis attempts to adusess

unknown, unrecognised or misinterpreted and the heart of a thesis is tcepaogiders to

research questiorfs.

This thesis is going to use the comparative method as it allows for the achievement of new
insight by comparing different legal systems, the EU law and the AU and African sub
regional organisations law with regard toip@s on the free movement of workers and their
implementation. The main purpose of the comparative method is to search for similarities and
differences between the different legal systems and identify what lessons can be learnt from
other legal systems s&¢/ KDW VXFK OHVVRQV FDQ EH DSSOLHG WR LPS

63 George WatsonWriting a thesis: a guide to long essays and dissertatip¥iedn Longman Group UK
Limited, 1987) p 5

54 1bid p 6

59bid, p 29
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As stated above, the purpose of this chapter is to explore the available research methods that
can be used to answer the questions arising from the proposed research. Broadly speaking,
there are two main categories of research methods and these are qualitative and quantitative.
These methodological approaches help in shaping research design. The two main methods

have different approaches.

2.2 The Main Approaches to Carry Outa Research:

The importance of the research design lies in its ability to collect data that will enable the
answering of a particular research question. Howkagal research falls under the area of
legal academe and is a systematic investigation of the first aspétv. The researcher
undertakes a systematic analysis, evaluation of the legal principle, rule, concept or fact.
Depending on the analysis of the conceptual basis of the legal policy or rule, the researcher
may forward new proposals for reforfi. Law scholars have been giving emphasis on only
analytical legal research and have not beéa t@bevolve apecific methodology for carrying

out legal researct!.

The main methods for carrying out a particular research are given below together with the

advantags and disadvantages of using each method.

2.2.1 Quantitative Approach

The quantitative approach in research is often related with positivism and there are terms
often elated to quantitative research suclsaentific and objectivist® Quantitative resarch
philosophy often uses highly structured data collection techniques and uses logical thinking
in its approach. Data collected is often used to test theory and where the data is used to
develop theory, it tends to bedlective® The main features of qutitative research are that

it looks at relationships between numbers and analysed using a range of statistical techniques.
There are issues to do with controls in order to achieve validity of the results. In quantitative
research, there is use of prob#pisampling techniques to ensure gealisability and in

66 KXVKDO 9LEKXWH DQG )LOLSRV $\QD O H Rprepared updéd th® SpoBisdrsiiD U FK 0 H W
of the Justiceind Legal System Research Institutieijot.word press, 2009)

[http://www.academia.edu/8221697/Legal Research Method@lomgssed on 22/10/2019,44

57 1bid, p 45

68 John W Creswl Research Design: Qualitative, Quantitatiand Mixed Methods Approachged edn

Sage Publications 2009¥p

89 Mark SaundersPhilip Lewis,Adrian Thornhill, Research methods for business studéftedn, Pearson

2012) p 163
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most caseshe researcher tends to be independent of those being res€drdhedmain
research strategies related with quantitative researctiatabasend survey research. In a
survey researclstrategy data is often collected using questionnaires, structured interviews, or

structured observation.

This research is not going to use quantitative methods because this methodology is not
suitable for the type of research being conducted (i.e. leggarch).The quantitative
approach is not going to be used because the research is going to use information that is

readily available.

2.2.2 QualitativeResearch

The second researcmethod is qualitative and is often related to terms such as
phenomenadalgical, subjectivist and interpretative. Qualitative research is often linked with
interpretative philosoph$t It is interpretative in the sense that researchers often need to make
sense of the subjective and socially constructed meanings articulatedrebpbenomenon

being considered or studied. Qualitative research tends to be naturalistic in settings meaning
researchers operate within the natural setting or research context, in order to gain insight or a
deeper understanding. In qualitative reseatich,subjective element of the reseabrings

with it the problem of¥alidity. Validity refers to whether conclusions of results are strong or well
founded and accurately reflects to the real worMalidity tends to be weak because of the
personal natur@f observations and judgementsThereis the black letter metlowhere
information is takenfrom primary sources such a@&®nventions, acts or treaties and the
primary aim is to compare, organise and describe legal rules and offer interpretation on the
appearance andgignificance of the authoritative legaburces in which such rules are
considered. There are secondary sources such as books, journal articles, websites and many
others which can be found electronically. Legal information extracted from sugices,

which can be analysed, is going to be the source of datfaisahesis.

The research approach in qualitative research design often begirswitthuctiveapproach,
where naturalistic and emergent research design is used to develop a ricinetictile

perspective than already exist in literature. The approach tends to look at new topics or

0 1bid
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concepts and in most cases there is no hypothesis that is being tested. However, there are
instances where some qualitative researchers begin with a dedapgvoach, to test an

existing theoretical perspective using qualitative proceddréBhe main features of
TXDOLWDWLYH UHVHDUFK VWXGLHVY DUH WKDW SDUWLFLSI
using different data collection techniques and analypoacedures, talevelop a conceptual
framework. In most cases data collection is -standardised such that questions and
proceduresmay be modified, as new informatias being gathered and analysed. The
techniques used for recruiting participants oftemd to be nosprobability sampling
techniques. There is need for the research to build relationship and develop sensitiveness in
order to gain acceg$.A variety of strategies is often used in qualitative research. Each

strategy often has a specific enagls and scope as well as a set of procedures.

This research is not going to use the grounded theory approach, action research; ethnography
and narrative research because the aim of the thesis is to compare two supranational legal
systems (i.e. the AU witthe EU).

2.2.3 Mixed Methods/Multiple Methods

There is also another type of reseacetied he mixed method research degigrwhich
combinesthe qualitative and quantitative researolthods.In mixed method, researchers

may use quantitative analysi$ officially published data followed by qualitative research
methods to explore awareness. The research approach of mixed methods research design may
use either a deductive or inductive approach and is likely to unite both. Quantitative or
gualitative resarch may be used to test propositions or theoretical propositions, followed by

further quantitative or qualitative research to develop a richer theoretical perspective.

There can be situations where theoretfalspectives can be used to provide direcfmr

further research. Theory can be used to provide focus for research and limit the scope of the
researcH® The use of mixed methods often overcomes the weaknesses often associated with
using only one method and often provides scope for richer apptoadata collection,

*Robert K Yin,Case study research: Design and meth@@sedn, Sage 2009)p 24

7 Mark Saunders, Philip Lewis, Adrian ThornhRgsearch methods for business studggitedn, Pearson

2012) p163

> Abbas Tashakkori and Charles TdddIThe Sage Handbook of Mixed methods Research: integrating
Quantitaive and Qualitative Approaches in the Social and Behavioural Scigi€esin, SAGE publications,
2010)p 286
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analysis and interpretatidh.The mixed methods research designs have mdthod and

mixed method design. With the muitiethod researchmore than one data collection
technique is used with related analysis procedures, but restrittedither a quantitative or
qualitative desigri® For example, you can choose to collect quantitative data using both
guestionnaires and structured observation, analysing these data using statistical procedures,
leading to multi method quantitative studyhe alternative approach is to collegetalitative
datausing indepth interviews and diary accounts and analyse these data using qualitative

procedures, known as a multi qualitative study.

The mixed method is not going to be used for this research de¢he focus is on using
gualitative data in order to address the central research questions using secondary sources of
data (including what is considered to be primary legal sources such as international

conventions).

2.3 Ways of Collecting Data

2.3.1 Seondary Data

How to obtain information for research is an important consideration. Rather than collecting
primary data, secondagata can also provide an importauurce of valuable information

that can be used for research. Secondary data is thatvbatia can be analysed further
having already beermoliected for some other purposehere are many sources of secondary
datacontaining legal information such as textbooks gnainal articles’® 8 Secondary data

can be used to answer research questionbjectives and can be used to provide main data,
time series data, and area based data. It is however important to ensure that the secondary
data used goes with the aims and objectives of the research as most of the times it would have
been collected for different purpose. The advantage of using secondary data is that it is
available at low cost and some may be available freely. The advancement of technology
means most data is available on the website or internet and some is available where access
may hae to be negotiated. There is also need to evaluate the data for reliability and

objectivity as somenay contain biases and where biases exist, the data cannot be good in

T$0DQ %U\DQ i, QW HJ U Quilitayéd ReXcRr¢hwWR W D W ILY\H 'RQB "
In: Qualitative Resear¢ivol. 6, No. 1 p 106

8 Abbas Tashakkordnd Charles Teddli€2010)Op cit,p 286

7 Khushal Vibhute and Filipos Aynalen{2009)Op cit, p 48
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answering the research objectives or questidDee needs to avoid the danger of

misinterpreting the data.

The research being undertaken on filee movement of workers in th&J and recognised

African subregional organisationscomparative study with the EU, will makese of
secondary data including scholarly contributions in the formoaks, journals, articles (i.e.
literature reviey), statistics and other sources, and all steps necessary would be taken to
ensure that data used has been evaluated for its suitability. Secondary sources include any
information obtained from primary sousc@nd these include abstracts, textbooks, reviews,
bibliographies, legal researches, and commentaries on stattt@e study will be largely
library-based (physical and electronic), which is adequate because the scope of the research
will deal with an analysis of legislation, internationahd regional implements, and case law.

My first searchhas revealed good access to primary and secondary sources of legal

information required for this research.

2.3.2 Primary Data:

Primary data is often collectedif use with the quantitative approach to research and the
main methods of collecting primary data are questionnaires, structoiewiews and
structured observation. Primary data is original in nature and has to follow specific ways of
collecting data ithe results are to be reliable.

Primary sources are the sources that contain original information and observations are known
as primary sources of information and in legal research include national gazette which
publishes acts/proclamations passed bylidaent, rules, regulations, statutory orders,
directives, cases reports and higher courts judicial pronouncements and the con&itution.

2.3.2.1 Questionnaires

Having addressedhe key aspects of qualitative and quantitative methodologies, it is worth
considering questionnaitiaterview and literature review asnethals of collecting data
conducting research. Questionnaseone of the methods that are commonly used for data

collection purposes. There is a tendency of people using questionnaires fopltataon

81K hushalVibhute and Filipos Aynalem2009 Op cit,p 47
82 |bid

30



without regards to other data collection methods such as examination of secondary sources,
observations, sensitructured or unstructured intervi&However, questionnaires are not
helpful for exploratory studies or researches that requiret @fl@perended questions.
Questionnaires are best suited for standardjsedtions which cabe interpreted in the same
way8* Questionnaires can be best used for descriptive research. Questionnaires can be
helpful in explainingvariability in different fnenomena, hence why they tend to be used in
explanatory or analyticaksearch to determine thelationships between variables (cause and
effect relationshipsj>

There are different types of questionnaires and the design all dapemdw they are toe
delivered, collected or returned and the amoohtcontact the researcher has with the
respondents. There are satfministered questionnaires and usually completed by
respondents. Seddministered questionnaires dae sent electronically via internetgbsite,

postal, mail or hand delivered. There are also intervi@epipleted questionnaires where
responses collected and recorded by the interviewer based on answers provided by the
interviewee. There are also telephone questionnaires where quesésnai@r completed

over the phone.

There are many factors that have to be considered when using questionnaires such as the
choice of the questionnaire, type of questions to be asked, nature of data to be collected, be
able to select and justify use of progpiestionnaire, be able to design, guide and deliver a
guestionnaire that addresses the research question. However, the proposed research is not
going to make use of the questionnaire for data collection. Many issues arise when using a
guestionnaire suchs the data will be analysed or interpreted. There is need to take all these
into account and furthermothere is need to take into accotiming and response rates as

they can all affect the research if not enough responses are received and what respass

aimed at to achieve validity, issues often associated with explanatory research.

Questionnaires will not be used as they are not suitable for the purpose of thiastudy

secondary sources of data are going to be used.

83 AbbasTashakkori and Charles Teddl@p cit 2010) p 419
84 Colin RobsonReal World research 3¢3™ edn, John Wiley 2011) 52
85 Jill Gill and Phil JohnsorResearch methods for managds edn SAGE2010)pp 140141
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2.3.2.2 Interviews

The otter method of data collection is the interview. It often involves a conversation between
two or more people, with the interviewer establishing relationship to ask short and clear
guestions to which the interviewee is Wi to respond and to listezarefuly. The key is to

ask clear questions and get clear answers that will be used further in the research. Interviews
should allow the gathering of valid and reliable data relevant to the research questions and
objectives and can assist in refining ideas wlileeeresearch questions and objectives have

not yet been formulatet§.The term research interview covers several types of interviews and
the interview choseshould be consistent witthe research objectives research questions,
purpose and strategy adeg. Interviews can be structured, sestnuctured, unstructured or
in-depth interview. Other terms that can be used are standardised -standardised

interviews or focussed interviews or Rdinective interviewss’

Structured interviews often use qtiesnaires, are based @re-establishedand standard
guestions, and are often called interviesadministered questionnaires. More often questions
are read to respondents and answers recorded on a standard scheduleamgivers. There

is a need not teshow any bias because the interviewer will have contact with the respondent.
Structured interviews often collect quantifiable data, hence are referred to as quantitative
research interview® The other field involves serstructured or irdepth interviewswhich

are nomstandard and are often referred to as qualitative research intefidavsion
standard research or sestiuctured interviews or idepth interviews, the researcher often
has a list of questions that must be covered and their use mayrearyirfterview to
interview which is not the case with structured interviews. The sequencing of questions may
vary and some questions may be omitted depending on circumstances and at times additional
guestions may be required to explore further the reseprektion or objectives. There is

often audio recording of conversation or note taking. Ssmctured interviews often allow

8 |bid, p 375

87 Colin Robsor(2011)Op citp 131

88 bid p 374

89Catherine Cassell and Gillian Simmdsessential Guide to Qualitative Methods in Organisational Research
(1%tedn, Sage, 2004) p 11
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interviewees to express themselves while the interview schedule may contain further

discussion and comments to open and closatbeview°

The last type of interview to be considered is the unstructured interiiemost cases,
unstructured interviews are informal and would be used to explore in depth a general area one

is interested in and often referred to asl@pth intervigv. Being unstructured implies there is

no prearranged list of questions to work through, but it still requires clear idea about what the
interviewer wants to explore. In unstructured interviews the interviewee has the freedom to
express themselves freelypaut behaviour, viewpoint or events in relation to topic area;

hence the whole process is ndinective. It is often referred to as informant interview in
ZKLFK LW LV WKH LQWHUYLHZHHYV YLHZV WKDW JXLGHV \
interviews, it is the interviewer who steers the direction of the interview at the same time
allowing the responilQWVY RSLQLRQV WR HPHUJH DV WKH\ UHVSR
Interviews can also be secret accordingirtiuence of the researcher and those who
paticipate. There can be face to face interview or where the researcher meets a group of
participants and the interviews could either be face to face or over the internet or electronic.

Different types of interviews can be used in the different kindsudliess. Indepth interviews

and semistructured interviews may be used in exploratory studies as they can provide a way
of finding out what is happening and to understand context. They can provide important
background and related material for the study.ewhthe objective is to test a theory, a
structured interview will provide data that makes it easier to test statistical propositions or
hypothesis. Serrstructured interviews may also be used in explanatory studies in order to
understand the relationshiyetween variables. The different types of interview methods can
be used in multiple methods or mixed. Sestnuctured interviews are most frequently used in
explanatory studies and less frequergxploratory studies. Unstructured interviews are most
frequently used in exploratory studies and never used in either descriptive or explanatory
studies??

90 Mark Saunders, Philip Lewi&drian Thornhill(2012)Op cit,p 375

91 pervez Ghauri red Kjell Gronhaug,Research Methods in Bumdss Studies:A Practical Guidd™ edn,
Prentice Hall , 2010) ©26

92 Mark Saunders, Philip Lewis, Adrian Thornh{2012)Op cit,p 375
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It is worth pointing out that, there are several issues which need addressing as part of
conducting an interview. The main aim in conducting an interview esure the quality of

the data and there is need to take into account issues of bias and generality and be aware that
there are limitations associated with each research method. There is need to evaluate all
options when looking at particular researclethod so that one can choose an interview
method that reduces bias which can threaten reliability and validity of data. When conducting
semistructured and WfGHSWK LQWHUYLHZV LVVXHV VXFK DV VXLV
appearance, opening statementesiioning approach, use of different types of questions,
behaviour of respondent during interview, use of considerate listening skills, scope to
summarise and test understanding, being able to deal with difficulty participants and ability to
record data ecurately all affect the result of the interviews. There is need to consider the
resources and logistics when intending to use stémctured or irdepth interviews. There

are issues such as location, which must be taken into account. There is neesidir @so
conducting interviews by telephone or electronically. There is also a need to consider use of

group interviews although they may théficult to do than ondo-one interviews.

However, no interviews will be conducted for this research as freagh will be qualitative

(doctrinal black letter law approach) rather than quantitative, given the nature of the research.

2.3.2.3 Survey

$ VXUYH\ LV XVXDOO\ XVHG ZKHQ WU\LQJ WR XQGHUVWDQG
beliefs on differentaspects of social life. Surveys often give detailed description of
population on a number of variables and can provide links such as relationsisgociation

between variable¥. Surveys have the advantage that they are generally standardised and
often use closed questions where respondents have to choose from given answers. The
difficulty is that respondent cannot express their true beliefs because they have to choose

from given answer¥! %

This research is not going to use surveys for the collectidiatafis they are not suitable for

the purpose of this study.

93 Mike McConville and Wing Hong ChuiResearch Methods for Laidinburgh University Press 2007) p-59
60

9 1bid, p 60-61

% Robert M Lawless, Jennifer K Robbennolt and Thomas S Eleperical Methods in LagAspen
Publishers 2010) p 79
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2.4 Nature of Research Design

It is important to note that research can be descriptive, exploratory or explanatory in
approach. The way in which the question is asked will involve exploraaostytical and
descriptive or explanatorgesearch, which often leads to an answer that is descriptive or

explanatory. It is worth explaining these terms further.

In an exploratory study, the aim is to ask open questions that allow the researcher the
oppotunity to discover what is happening and to have insight about a topic of interest. It is
very important when one wishes to clarify understanding of a problem, especially when
unsure of the specific nature of theoblem. The ways in which an exploratotydy can be
conducted include a search of the literature, conductirgemh interviews, or conducting
focus group interviews or interviewing experts in the subject area. One advantage of
exploratory study is that it is flexible and adaptable to ch&hg&hen conducting
exploratory study, as nedata appear and new insights take place that presents scope for
change in direction which is a key feature of exploratory study. Furthermore, exploratory
study may begin with a wider focus which can be narrowedndeith the progress of the

research.

The research on free movement of workers in AU will be exploratory in nature and will focus
on the literature and examine what is being said and then narrowed down to focus on why the
articulation and implementation d¢ifie policy on free movement of workers appears to be

problematic in the AU.

The other research design to be considered is analytical and exploratory study. In analytical
and exploratory studies, the aim is to gain an accurate profile of events, persibnatmns.
Analytical and exploratory study may be an extension of a piece of exploratory research or
most of the times explanatory research. One key aspect of analytical and exploratory study is
that the researcher should be aware of the gieture of the phenomenon on which data is

about to be collected before beginning the data collection process.

This research is going to be analytical and exploratory in nature, as secondary data will be

explored in trying to answer the research questions.

% Mark Saunders, Philip Lewig012) p 171
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2.5Research Themes

There are differenthemes that inform research. There is analytical, empirical, historical,
comparative and philosophical or sociological. However, in this section the focus will be on
the comparative method for it is the method that bellapplied to the proposed research. The
comparative approach to law is an attempt to recreate the norms and ethos characteristic of
one legal system in terms of how those characteristics can be applied effectively to another
legal systeni’ It is a methodof comparing different laws and in the proposed research, the
intention is to examine relevant laws of the EU and then compare these with AU laws
concerning the free movement of workers and ascertain where the differences are and what
lessons can be ledrfrom the more successful EU model of integration. The comparative
exercise will also extend to examining the influence of political, economic and cultural

factors which slow down the free movement of workerthe AU.

2.6 Ethical and Legal Consideratbns

Often connected with research are ethical and legakiderations and these factors are
important in the formulation of the research design. It is a requirement of most universities
and organisations that researchers must obtain formal approval research ethics
committees for the proposed research prior to granting permission to precede with the
research. Research in some cases involve human participants and as such there is need to
protect the participants by not exposing them to risk or harmttzré is need to obtain
informed consent and protection of privacy unless if there is no risk to participants. As a
researcher there is need, to act ethically at all times and one should not unnecessarily
misinform people, avoid fraud and plagiarism. Resk ethics are standards of behaviour
WKDW JXLGH RQHYV FRQGXFW LQ UHODWLRQ WR WKH ULJ
research and are affected by it. There is need for the researcher to ensure that from the
beginning of the research ethical isshase been considered for they form one of the criteria

upon which research is judged. Using codes of ethics, ethical guidelines and ethical principles

would help in the proces® The proposed research has to conform to university requirements

97[Clifford Geertg, Local Knowledge, Further essays in Interpretive Anthropal@¢g$ edn, Basic Books Inc,
1983) p216

9% Mark SaundersRhilip Lewis, Adrian Thornhill 2012 Op cit,p 171
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for ethicalguidelines and principles. As no participants are involved in the research design,
there is no need for issues such as informed consent. Following consultations with the
supervisor and the Business School Research Office it was also decided that thece was
need to make an application to the Ethics Committee.

2.7 The Motivation for Choosing the Comparative Method

The research will use the comparative method because it is a unique systematic method
applied to gain new knowledge and understanding abolgglaésystems in respect of which

we apply it, and involves knowing the similarity and differences, and the strengths and
weaknesses of the legal systems which form the subject matter of the study. Furthiérmore
enhances thesision of the researcher. €hcomparative method allows a selective and
accurate search for legal principles common to many nations. It promotes shared
understanding by acquiring knowledge of foreign legal systénis.allows for the
comparisons of differences and similarities andtle# strengths and weaknesses of the
different legal systems, being analysed thus the reason it will be used in this research. The
knowledge gained by the researcher is then used to produce recommendations which can be
used to strengthen the weaker andg leffective legal system, which is the ultimate objective

of this researchti.e. to examine ways in which lessons from the EU integration model can be
used to promote a more effective integration model in theaAt) recognised African sub
regional organitionsfor the free movement of workers.

There is an increasing tendency towards internationalisation where efforts are made towards
unification of legal rules in different countries. There is the promotion of development in
national law sometimes throudgagal transplant or borrowing of foreign and legal principles
which have then been incorporated into national law. The use of the comparative method can
facilitate the promotion of social changes that have taken place elsewhere. The method also
helpsin& WDEOLVKLQJ ZKLFK SROLFLHV VKRXOG ILQG DSSOLF
case law and academic publications. The method allows for wider understanding of legal
methodology; it informs social function of the law and gives insight into specitjal le

principles.

These are the key points that support comparative method as a research method:

% &¢DPSEHOO OF/DFKODQ HSQWKRQ\ $QJHOR D QE9YBBH®) & RPSDUDWLYH
VUWLR, p 566
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() In order to achieve informatioon the content applicable in foreign legal rules, research
can be done on specific elements of different legy@tems whichform the basis of
comparative legal research

(i) An analysis can be carried out to identify those elements in the foreign legal systems,
each against the background of its own legal and community framework, in order to
understandits full impact and itoown legal system. This would allow for the examination of

the EU law and understand it and how it influenced the process of integration, which can be
compared to the situation existing in Africa.

(i) Using the comparative method will allow for the caesation of similarities and
differences, between the AU viewpoint and the EU, including the advantages and
disadvantages, and the strengths and weaknesses of the two legal systems. However the main
limitation of the comparative method concerns the diffespproaches to law making and
differences in the socilegal cultures as well as historical development of the legal systems
which are the subject of the comparison. Such differences raises contextual concerns about
comparing systems with differences fumction and culture, which may not be comparing

like for like. 1% However, it is the differences as well as the similarities in the legal systems
that make such comparison the subject of academic study. In the case of this research the fact
that most Afri@n countries inherited some of the legal culture and legal principles of
European countries such as France, the United Kingdom, Portugal, Spain and Italy has to a
certain extent overcome this limitation in the comparative approach. This is because some of
the legal culture which is present in the EU can also be found in the AU due to the colonial

heritage of AU countries.

100 Ralf Michaels,Comparative Law, ifOxford Handbook of European Private LéBasedow, Hopt,
Zimmermann edsQxford University Pres, 2006) pp L2
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2.8 Conclusion

In conclusion, this chaptdmighlights the fact that there are two main research methods,
which is quantitative and gliative. There is also a third method, which mixes the two
approaches, which is the mixed method or rmakithod. There is recognition that using a
mixed approach at times helps to address weaknesses that are inherent in single method.
Quantitative reseah often uses numbers for data collection and uses statistics to analyse the
data, whereas qualitative research uses interpretative philosophy where the researcher
investigates subjects in their natural settings to come up with themes about the phenomena
that is being researched. Qualitative research tends to be subjective and brings with it the
problems of validity. Quantitative research tends to be descriptive and explanatory in nature
and often investigates connecting relationships between variableseashqualitative
research tends to be exploratory in nature. This chapter also drew attention to the fact that
there are variousvays of collecting data, including primary methods such as survey,
interviews and questionnaires. Primary sources includerigiinal sources of information

such aghe constitution, national gazette, rules, regulations, statutory orders, and directives
and many more. There are also secondary methods of collecting data and these include

textbooks, bibliographies, abstracts, legasearches, reviews, and commentaries on statutes.

On the other hand, in general research where intervéewisquestionnaires are used the
researcher has to deal with issues such as format, design, content time and cost. The research
designs largely degmd on the data collection method used. Using primary methods of data
collection requires more time and resources and can be costly. On the other hand, using
secondary data is less costly and with the advent of technology, some of the sources of data
are feely available. Secondary data is an important source of research data and one has to
consider its use before embarking on research. Ethical and legal considerations are also
important in research. Where reseaiyolving participants or subjects are cemed, one

has to ensure compliance with the necessary ethical and legal issues. Issues of access to data
or subjects or participants have to be taken into consideration especially where it concerns
primary data collection. Secondary data has the advaotagy primary data collection in that

the level of compliance with ethical considerations may be less in that the researcher does not
necessarily have to obtain informed consent when the research concerned does not involve

the use of participants or subjs, but relies on data which is already available Finally, there
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are research methods specific to legal studies such as the comparative research

which will be used in theesearch.

Methodology Table:
Chapters Quantitative  Qualitative ~ Mixed Secondary  Questionnaires Interviews  Legal Comparative
Methods Data issues Method
Chapter1  No Yes No Yes No No Yes Yes
Chapter2  No Yes No Yes No No Yes No
Chapter3  No Yes No Yes No No Yes Yes
Chapter4  No Yes No Yes No No Yes Yes
Chapter5 No Yes No Yes No No Yes Yes
Chapter6 No Yes No Yes No No Yes No
Chapter7 No Yes No Yes No No Yes No
Chapter8 No Yes No Yes No No Yes Yes
Chapter9 No Yes No Yes No No Yes Yes

Source: the Researcher

method,

This chapter has presented discussions on the research methodbke main approaches to

conducting the research, ways of collecting data and the motivation for choosing the

comparative methodThe next chapter will analyse the concept of economic integration,

types and function of economic integration, the benefitegional economic integratiotihe

disadvantage of regional economic integration, relationship between integration and trade

liberalization globalization and the factors driving global economic integration.
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CHAPTER THREE
THE CONCEPT, TYPES AND FUNCTION OF ECONOMIC INTEGRATION

3.1 Introduction

The focus of this chapter is on economic integration concepts, including the benefits and the
challenges of integration. The concept of integration is an important aspect of the discussion in
this chapter, ast will help in understandinghe concept of the principle of free movement of
workers. The various forms or steps towards full economic integration will be explored and
then attention will briefly turn to the various levels of integration achieved byAthean

RECs. Furthermore, the chapter will discuss trade liberalisation and globalisation in the
context of countries chasing economic integration in particular the effects of these two
concepts on countries embarking on economic integration. As alfegtdlghted, there is

very little literature focused on the free movement of workers policy in the AU and African
RECs, and it is for that reason this study will examine economic integration within the context

and framework of the free movement of workers.

3.2 The Concept of Integration

The term economic integration is largely dependent on legislation and legislation can take the
form of regulations or directivé§! The ZRUG PLQWHJIJUDWLRQYT LQGLFDWHYV V
parts into a wholé®? AccordingtoWKH &RQFLVH 2[IRUG (QJOLVK 'LFWLRQEL
combination of parts into a whole, andion is a whole resulting from the combination of
SDUWYV R UM% H®WEWL) M economic literature does not provide a specific meaning
fortKkH WHBBR RIMFA L Q WA hunibev bfRa@ifors include social integration in the

concept; others consider different forms of international cooperation under this heading, and

the argument has also been advanced that any sirmgke relationship between indepent

national economies is a type of integratt®hFrom a functional point of view economic

integration is "designed to eliminate discrimination between economic units that belong to

101 Mike Artis and FrederickThe Economics of European Union: Policy and Analfgfedn,Oxford
University Press, 2007) 21

102 Bella BalassaTheTheory of Economic Integratiofils published, George Allen & Unwin Ltd 1961) 1p

103 Geoffrey R Denton,Economic Integration in Europe(Weidenfeld & Nicolson 1969) 143

104 Snorri Thomas SnorrasoAsymmetric Economic Integration: Zise Characteristics of Economies, Trade
Costs and Welfare (Contributions to Economiéghysica, 2012 editior8(JULY 2012)p 13

105Bella Balass41961)Op cit,p 1
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different national state¥®® Economic integration is thus seen as intesyowmental
cooperation which would lead to very important policy decisions, to encourage exchange of
goods, services, labour and capttdl.

The OAU Charter 19688 and theAU Constitutive Act 2008° view regional integration as

one of the securing ideals of idan unity. The Lagos Plan of Action 198Dand the Abuja
Treaty 1991 establishing the AEC outline the econgnmolitical, and institutional
PHFKDQLVPV IRU DFREHYLQJ WKLV LGHDOY

Since independence, integration has been viewed as a core element @ @fiIERXQWULHV
development strategiés? The Africawide development programme, as supported by the AU

is based on regional integration and the creation of an AEC. This was laid out in the Abuja
Treaty of 1991 and the 1980 Lagos Plan of Action for the EcanBevelopment of Africa.

The Africa regional integration roadmap considers the Regional Economic Communities
(RECs) as the building blocks of the AE&3

The economic integration expected in Africa is tme of the models for promoting global
economic ingégration with focus on economics, international political economy and
sociology. The AU wants an integration that is beyond free trade and financial market
integration. However when considering the EU, the global financial crisis of 220008 has
highlighted the fact that deeper economic integration is not without its challefiges.
Following global financial crisis, there is an acknowledgement that free trade alone is not

sufficient to protect member statigem global financial crisis because there ateeoffactors

5. FDUGR $UJ+HOOR M(FRQRPLF ,QWHJUDWLRQ $Q 2YHUYLHZ RI %
,VVXHVY 8QLYHUVLGDG GH 5RVDULR ODUFK
<http://www.urosario.edu.co/economia/documentogfpd8.pdf> accessed 21 January 2@

107 Esekumemu Clarknd Phil, D. (20144' HYHORSLQJ FRXQWU\ VWXGLHV WKH HFRQRPLF
African states (ECOWAS): The challenges to the implementation of the protocol on the free movement of

goods, persons &8 HV W D E @evelpirtd Qorry Studies Vol.4, No.6, 20p4124

108 OAU Charter Addis Ababa, Ethiopia, 295/1963 available at:

[http://www.au.int/en/sés/default/files/treaties/7758-0au_charter 1963 _0.gdf

109 Constitutive Actof The African UnionAdopted ly The Thirty-Sixth Ordinary Sessioaf The Assemblyof

Headsof State And Governmentl July, 2000 Lome, Togo

1101 agos plan of actiofor the econmic developmenof Africa 1980-200Q Held in Lagos, Nigeria, from 28 to

29 April 1980

111 Economic Commission for AfricaAssessing Regional Integration in Afric8JNECA, May 2004)

[http://www.uneca.org/sites/default/files/PublicationFiles/aria2_enpaedessed od4 April 2014 p 1

12 Trudi Hartzenberg(2011)Regional Integration in Africalrade Law Centre for Southern Africa (tralac)

(World Trade Organization, EconderResearch and Statistics Divissaff Working Paper ERSR201114) p 2

113 study Commissioned by GTZEHIJLRQDO (FRQRPLF &RPPXQLWLHYV LPrepdidd FD D 3UI
by Atieno Ndome Nairobi, May 2009, http://www.g20dwg.org/documents/pdf/viewR/laccessed on

20/10/2014, p 11

14pagmar SchiekEconomic and Social Integratioffthe Challenge for EU Constitutional LaiEdward Elgar

Publishing Limited 2012p 17
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that come into play. The focus should be on individual economies because within the union,
there will be member states that are better off than others and imbalances tend to be
magnified during the time of a financialisis1!® Despitedeep intgration, member states can

be influenced by loyalties, customs and other irrational factors when it comes to economic

decisionmaking®

One observation from the economic integration of the EU is that the free trade can be
achieved by having a common merkand the movement of factors of production was
expected to follow the liberalisation of trade but there are exceptions. The international
mobility of labour has been slow and is constrained by international migtatidhere is
recognition that labour ah capital mobility cannot move unrestrained which call into
guestion how AEC intends to deal with this new realisation by the EU. There is a need to
balance interstate needs and societal expectations and needs if economic integration is to be

beneficial toAfrica.

There is an aspect of competition that would need addressing if economic integration is to be
achieved in Africa and it is therefore essential that the faadewithin the RECs address
competition issues, otherwise where there are obstaclesrpetition, then it would become
difficult to realise benefits from free trade. In the EU, economic integration succeeded in
increasing trade in goods and services but with limited movement between factor mobility.
From Eurostat figures of 2008, only 2%k citizens lived in other member states, although
there was a significant increase with the enlargement of the EU by ten new membeéttates.
Between 2000 to 2007, about 4.5 million workers moved from new member states to old
member states representiddp% of old member states population and 2.57% of populations
of Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovak Republic, and
Sloveniat'® However the situation changed with more movement of workers within the EU
after the financial cris with over 3.3% (in 2013 and 2014) of EU citizens living in another

member staté?° The populations of EU citizens residing in other countries for 2013 and

115 1bid

118 The case of the Greece crisis brings these issues into perspective whennth@artly Syrza Party was
brought into power on the back of aatisterity measures, but because of its membership of the EU, it did not
want to leave the EU. Leaving the EU would have meant that it had to pay off massive debts without the support
of the EU which could have meant that Greece would have found it difficult to remain afloat. With the financial
crisis it became more exposed and its people resented austerity measures as they caused enormous hardships
117 Dagmar Schiek2012)Op cit,p 19

118 |bid p 29

119 |bid

20 0/DERXU ORELOLBY\: Hu@pp#aK binip Bfsiness News and Informati(@b September 2014)
<http://www.eubusiness.com/topics/employment/labmobility> accessed 10 November 2014
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2014 were over 7 million and 8.1 million respectively with German and UK receiving over
1.4 million and 1.6 million respectively*?! Though there has been an increase in the
percentage to 3.3% on average when compared to the figure of 2004 to 2007 of about 2% of
EU citizens, the free movement of workers has not rose to alarming figures except that the
German and the UK appears to be the ones receiving a lot of EU midgfamts the majority
moving from Poland (over 1 million (15.4%) in 2012) and Romania (over 1.2 million
(18.4%) in 2012%2 of the 6.6 million EU citizens staying and working in other EU coast

in 2012, almost 34% came from two countries Poland and Romania and these two countries
are part of the countries that became part of the EU in!2b@ad 20072° respectively.
Romania had a seven year restriction for its citizens to work and claimtbemiéfin the EU

within the first seven years of signing the accession treaty and the restrictions expired in
2014. In the case of Romania and Bulgaria some of the poorest countries within the EU, the
free movement of workers meant that their citizens c¢@illeast move to those countries
where there are opportunities hence the large numbers of their citizens moving within the
EU.126

Central to European Economic integration was the desire to achieve free trade and accurate
competition and irorder to reachhis goal there were social liberals who insisted that there
should be a certain legal framework. Such a legal framework would allow for competition
and free trade and that framework were supposed to create laws that were binding and
safeguard the economicder from discretionary political interventioffé.From the onset of
making the framework of economic integration, the EU had a strong economic and legal
foundation central to which was the concept of legal integration which required that member

states hatb comply with the same legal texts, principles and policies.

Major milestones that were achieved by the EU as a result of legal integration include the

following: The 1951 Treaty of Paris which established the European Coal and Steel

211bid

122 Eyropean CommissionPress Releasedfres Release Free Movement of Workers: Commission Improves

WKH $SSOLFDWLRQ RYURTNHQUWWO SEYIKWE 4XHVWLRQVT $SULO
<http://europa.eu/rapid/presslease MEMG@L3-384_en.htm> accessed 10 October 2014

123 |bid

124 Plainpicture/Fancy and WKHUV p8QGHUVWDQGLQJ (QODUJHPHQW WKH (XURSH
(2007) <http://ec.europa.eu/enlargement/pdf/key documents/2007/understanding_enlargement_102007_en.pdf>
accessed 26 October 2014, p 5

25 (OVSHWK *XLOG DQG 6H U Jur Rigtafidn drid Wiemploymept/ W lEaRcan we learn from EU
UXOHV RQ WKH IUHH PRYHPHQW uRty iZ RutbNe1 kebrUgry/200ED U LW\ DQG 6HF

128 |bid

127 Dagmar Schiek2012)Op cit,p 21
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Community (ECSC) RXQGDWLRQ VWRQH RI WRGD\TV (8 ((& 7L
Common Market), the Single European Act 1986 (completed the common market and

introduced new policy areas); and the 1992 Treaty of Maastricht on European Union.

The EEC Treaty (also known #ise Treaty of Rome) established the integration of product
markets and factor mobility through law and also included the free movement of persons and

capital.

To ensure that thiaws of the EEC were implemented and enforced, the European Court of
Justicewas established, with EU laws having supremacy over nationaHamsnio Costa v

ENEL (Case 6/64)?® andVan Gend en Loos (Case 26/6ZJhe original treaty had clear

focus on free markets but also contained other provisions that were aimed at ensdring th
there was no obstruction to free trade and exploitation of the weaker states by the dominant
states. These other provisions included the common agricultural policy which covered
planning production, price regimes and consumption of agricultural gox@snal customs

tariff in order to protect European production; and common transport p8li&verything

was reduced to law in order to ensure an effectively functioning common market

In order to ensure thabmpetition was clear and fair within the EESOmpetition laws were
enacted and Article 3 of the EEC Treaty provided that competition within the common
market was not distorted and the Treaty prohibited cartels and abuse of dominant market
position and any merger activities require approval of the r@igssion. While the text
regarding competition has remained almost the same, the ecoconuept of competition
gained ground from the mitl990s and there is more debate about competition within the
EU.130

The issue of common policy and common currency ttesEU adopting an unusual path. In
order to achieve a fully integrated regional economy what is essential is the liberalization of
markets and enhanced factor mobility and that can be followed by common monetary system
which will require a common econompolicy. The EU adopted an approach that has seen
economic policy remaining the competence of member states (Articled2620FEU),

128|n Flaminio Costa v ENEL Case 6/64: [1964] ECR 585 at 5&;J it was VW DWHG WKDW pE\ DJUHHL
a community that had unlimited duration, having its own institutions, its own persoaatitits own legal

capacity having real powers stemming from limitation of sovereignty or transfer of powers from mstauiesr

to Community (Union), it was implied that member states limited their sovereign rights (within limited fields)

WKXV FUHDWLQJ D ERG\ RI ODZ ZKLFK ELQGYV ERWK 2WMHW ofiieWLRQDOV
European Unionp 265

129 Dagmar SchieK2012)Op cit, p 23

B9bid p 26
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while monetary policy is under the EU (Articles 1235 TFEU). With the common
currency, the common market @otectedagpinst adverse effects of global monetary
instability while a common monetary policy is aimed at pooling sovereignty in order to
overcome factual loss of sovereignty resulting from the internal m&fk&e Maastricht

Treaty of 1993 introduced political amdonetary union with the advent of the Euro together

with agreeing not to reverghe fixing of the exchange rates of member states that met the
criteria and had not opted out of monetary integrasioch adJK and Denmark. Key to the
European Monetary Uan is price stability and budgetary discipline (Article 126 (1) and 128

(1) TFEU!32 There have been problems with the use of the Euro, although there are
conditions that should be met by member states before they can join. Some of these problems
came undeexamination in the case of Greece where she was allowed to become a member
of the Euro zone despite not meeting all conditiéfisEurthermore, Member States cannot
unilaterally leave the Euro except by agreement of all Member Stdtead that presents
problems once there are imbalances within the monetary union because weaker states are
often vulnerable whereas states with powerful economies and strong finances would be in a
better position to react to arfinancial crisis. Successful regional integratidepends on

peace and security, enhancing political and civic commitment, and mutual trust among

member states, and stability and financial management.

What can be highlighted from the above discussion is that economic integration has to be
supported by leg) integration where same texts of law are applicable to all member states.
This ensures that member states are subject to the same rules, thus creating a level playing
field within the common market. This raises question as to whether this is the dasleewit
$8V PRGHO RI LQWH J4ehioNdl Brganz&idhd.G RQ VXE

The next section examines the concept of economic integration in more depth by analyzing

the various levels of economic integration.

B1willem Molle, The Economics of European Integrati@f edn, Ashgate 2006) p 265
132 Dagmar Schiek2012)Op cit,p 27

133 |bid

134 |bid
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3.3 Levels of Integration

Essentially, there ardifferent forms of integration and these include economic integration

such as AU, European Common MarkEgonomic Community of West African Staites
(ECOWAS), North American Free Trade Area (NAFTA), ajfbuthern Africar

Development CommunifySADC). On the other hand, theris political integration, and

examples of this include the Organisation of Afridanity (OAU), the defunct.eague of
Nations (LN), andUnited Nations Organis@an (UNO) among otherdn addition, theras
security integration such abe Association ofSoutheast Asian Nation (ASEANNorth
Atlantic Treaty Organisation (NATO) an@rganisation for Security and Cooperation in
Europe(OSCE).1*

These forms of integration involve varying levels and degrees of cooperation between
member states, angetween them and third parties. In economic relations, integration is
based on arrangemeristweendifferent regions marked by the reduction or elimination of

trade barriers and the coordination of monetary and economic policies.

The mainobjective of eonomic integration is to reduce costs for both consumers and
producers, as @l as to increase trade among the countries joining the agredBednween
1995 and 2010 trade in Asia more than doubled while trade #$abaran Africa has largely
slowed downat 2% of world total trade. Africa registered the lowest percentage of trade
worldwide. Only 12% of total exports take place within Africa, compared with 25% in
ASEAN and over 60% in the Et°

To achieve the forms of integration highlighted here involvesctincept of legal integration
because member states have to comply with the same legal texts armdepimatuding basic

texts, treaties, documents, and protoc@sforcement mechanisms should be precise and
clear as to what is to be achieved, howsita be achieved so that the application becomes
effective. The implementation and enforcement should clearly spelt out the consequences of a
breach and the penalties for roompliance should be clearly defined because where there
are no penalties of necompliance, member states may fail to comply where it is in their

interest to do so, thus resulting in a lack of progress. Most forms of economic integration

135 Michael M Ogbeidi, (2010)u& RPSDUDWLYH ,QW H JU D W heREQrogeatoUhloHEU)$QD O\VLV 21 7
The Economic Communitgl :HVW $IULFDQ 6 W DWedigurna&dt irgérntional Social Research

Vol 3/ 10 Winter 2010p 479

B8Vincent Itai Tanyanyiwa and Constance Hakuna (20C#allenges and Opportunities for Regional

Integration in Africa: The Case of$ & JIOSR Journal Of Humanities And Social Science (IQBSS)

Volume 19, Issue 12, Ver. IV (Dec. 2014109
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involve social integration (for example, the policy of free movement of workers within the
commonmarket area) and it is essential therefore that legal provision is strong and should be
forcefully, uniformly and effectively implemented. This in turn requires a sound and effective

institutional framework for monitoring, supervision, implementation aridreement.

The level of international trade and investmeantinues to rise and the scope of economic
integration among different groups of nations has also been expawdaedllustrative
example of thiss the EU, which has developed from a groupafeseign nations to become

a fully integrated economic unit. The World Trade Organisation (WTO) is global model of
economic integration aimed at promoting global trade in goods and services and the peaceful
settlement of trade disputes between member desntFurtherthey protect the rights of
producers ofgoods and services, importers and exporters in conducting their businesses by
negotiating fair and preferential terms of trade. With over 160 member countries who are
signatories, it is truly global far of integratiod®” as opposed to the WTO which focuses
solely on trade in goods and services (purely economic integration), regional economic
integration pursued in Africa aims to include freedom of movement for persons as well (a
form of social integrationand as such requires an even stronger legal and institutional

framework if the process is to be a success.

The various levels of economic integrateme discussed below.

3.3.1 Preferential Trading Agreement (PTA)

A preferential tradeagreemenfalso known as preferential rade areg (PTA) is an
arrangement, which favours member parties overmembers by extending tariff and other
nontariff preference$® Indeed this type of agreement refers @ihat provides
preferential access to certain products from the participating coudtrpreferental trading

agreement is the losgtform of economic integration. Under this model a group of countries
has a formal agreement td OORZ PHPEHU VWDWHVY JRRGV DQG VH
preferential terms and conditions. This means that the tariffs are reduced among the member

countries or that special quotas allow preferential access for their gobéls.can be used as

7 David Collins,The World Trade Organisatio$ % HJL Q Q H (¢fodk ednlO@ewvorld Publications,

2015)p 10

P5D\PRQG - $KHDUQ p&56 5HSRUW IRU &RQJUHVYV (XURSHYV 3UHIHUHQW
,PSOLFDWLRQVT KWW S IDV RUJ VJS FUV URZ 5 SGI! DFFHVVHG
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the foundabn or stepping stone for achieving higher levels of trade and economic integration

in practice PTAs often develop and evolve into a free trade area.

In recent years participation in preferential trade agreements (PTAs) has grown rapidly. In
1990, there wiee about 70 PTAs in force. Subsequently, by 2014, the number of PTAs was
nearly 3501%° The Association of Southeast Asian Nations (ASEAN) is an example of a PTA

and because PTAs covers regions they are also known as Regional Trade Agreements and the
EU isa special form of PTA as it goes beyond the remit of P¥As.

3.3.2 Free Trade Area (FTA)

M) U lHdtle aredss a type cﬁrade blog¢ a group of countries that have agreed to
eliminate[internal](tariffs{|quotagand preferences on most (if not @Hodsand services
WUDGHG E H W 2aMemi@rsWigkdf thif type of trading bloc is usually among countries

with a similar level development with a high level of infrastructdfeThe FTA can be

considered as the second stageazfnomic integratigriMembers of Hree trad¢area do not

have acommon external tarirfmeaning differential quotas gudstomglevies To avoidre-

exportatiov||the countries use the system of certification of origin usually knoyuoles of

origin{ 143

In a free trade areall darriers to the trade of goods and services among member countries
are removed. In the theoretically ideal free trade area, no discriminatory tariffs, quotas,
subsidies, or administrative difficulty are allowed. Member states are free to determine their
own trade policies with regard to nonmembiéfsAn example of this trade INAFTA. In

January 1994 Canada, Mexico and the United States put in place NXEiBated the

richest market and largest free trade area in the Wit the time, the NAFTA was the

most comprehensive regional trade agreement ever negotiated by the United States. In 1996,
U.S. twoway trade in goods under the NAFTA with Canada and Mexico stood at $420

139 Carlo Piccardiand Lucia Tajoli (2015) ire PreferentibAgreements Significant for the Worltrade

Structure? A Network Community Analysi&YKLOS, Vol. 68 +May 2015 , 2015 John Wiley & Sons Ltd, p 222

1401hid, p 236

141 Michael Holden, 6WDJHV RI (FRQRPLF ,QWHJUDWLRQ )UFRRB, 5B3xFabubrN\ WR (FR
2013) thttp://publications.gc.ca/CollectieR/LoPBdP/inbrief/prb024%.htnp accessedl8 August 2013

1421pid

1431bid

144 Ricardo Arguello (2000Dp cit,p 5

145AngeOHV 0 9LOODUUHDO DQG ,DQ ) JHUJXVVRQ p7KH 1RUWK $PHULFDQ
<http://fas.org/sgp/crs/row/R4294%if> accessed 22 December 2014,

¥+yuboo ) &DYDQDJK p8 6 %XVLQHVV DQG *ORED@OUHDWHRW QMREE\L
(2008) <http://www djibe.org/achive/2004fall”avanagtpdf> accessed 11 November 20/A4,38
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billion- a 44% increase since the NAFTA was sigH&dt is worth highlighting the fet that
the NAFTA is an example of economic integration that does not include social integration

because there is no policy on the free movement of persons within the member states.

In relation to Africa, in Januarg012, the AU adopted a decision to ebsibthe Continental
Free Trade Area (CFTA) by the indicative date of 287The United Nations Economic
Commission for Africa (UNECA) estimates that by 2022 the CFTA could increase intra
African trade by $35 billion, although imports from outside of tbetiment would decrease
by $10 billion per yeat?®

3.3.3 Customs Union (CU)

A customs uniorconsiss of a group of countries that have agreed to eliminate all tariffs on
trade among themselves but maintain a common external tariff on trade with all third
countries’® CUs involve a relatively large number of geographically close countfies.
Usually it builds on the ground of a free trade area. The main benefit of a customs union is
the elimination of the need for rules of origifhe rules of origin concepg a costly process

and can lead to conflicts over interpretation of the rules and transaction détastssavings

and efficiency gains are the main benefits of the CU cortéépt.

6RXWK $PHULFDfV 0(5&2685 LV D OHDGLQJ H[DPSOH RI D
Market of the South, MERCOSUR was set up in March 1991 by Argentina, Brazil, Paraguay

and Uruguay under the Treaty of AsunciéfiThe 1994 Treaty of Ouro Preto gave the bloc a

wider international status and formalised a customs union. It aims to bringthbouee

movement of goods, capital, services and people among its Member!Stitesthe fourth

largest trading bloc after the EU, NAFTA and ASEARIts united market includedimost

¥ bid
M8Vincent Itai Tanyanyiwa and Constance Hakuna (2@gxit,p 109
149 David Luke and Babajide Sodipo Lagnch of the Continentalrée Trade Are&lew prospects for

African trade? Bridges Africa | Vol 4, Issue &July 2015, p 8

150 Robert Christopher YorkRegional Integration and Developing Countrigaris, France : Organisation for
Economic Ceoperation and BvelopmentWashington, D.C:OECD Publications and Information Centre
[distributor], ©19930ECD Paris, 1993) p 22

1 Spamiely Andriamananjara@X VW RPYV 8QLRQVY :RUOG %DQN
[http://siteresourceworldbank.org/INTRANETTRADE/Resources/C5.[adicessed on 12/12/203g111

152 Michael Holden(2013) Op cit

153 pitou van Dijck and Marianne Wiesebrdrgn Yers of MercosyCentre for Latin American Research and
Documentation Keizersgracht 397, 1016 Ekigterdam, 2002 1

1541bid, p 2

155 Natalia Cordoba @MQDSVKRW RI 0(5&26 8 Ynhépsiy b Withped 4 Bergische
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250m people and accounts for more than topgeters of the econamactivity on the
continent®®. Whichever view is taken of the constraints encountered by the MERCOSUR and
other Andean regional organisations, it can still be argued that economic integration has made
relatively good progress in the region as comparedhier segions such as the AU.

In the longer term, MERCOSUR aims to create a continge freetrade area, and the
creation of a MERCOSUR development bank has been atglied.

Turning our attention elsewhere, it is worth noting that the EU has customs wiiiorisree

countriegAndorrd{San Maringand Turkey:>®

3.3.4 Common Market (CM)

A common market has beetescribed as a major step towards lesgale economic
integration. The theoretically ideal common market has no barriers to trade between-member
countries and le|aa common external trade policy. Unlike in a customs union, in a common
market, factors of production also are allowed to move freely between membries.

Thus, workers and capital (in addition to goods and services) can move freely, as there are no
restrictions on immigration or crog®rder flows of capital among membsountriest®® The

EEC provided a good example of a CM before it was renamed in 1993 to the EU and is a step
towards a single markét’ The main difference between a CU and CM is thatustoms

union member states have a free trade area and charge common external tarrifs to third party
countries, whereas the common market goes beyond the customs union and have free

movement of labour, capital and some policy harmonisatfon.

[http://www.eiiw.eu/fileadmin/eiiw/Daten/Publikationen/Sonstiges/MERCOSURTIRADE.pdf, accessed on

13/12/2014, p 11

156 Martin H. Thelle and Eva R. Sunes@11)Assessmermf Barriers to Trade and InvestmeBetweerthe

EU and Mercosur(Economic Impact Assessment, European Commission, May 2011) p 8

157 Michael HoldenQOp cit

% ywLOO 2[IRUG DQG ODUFLQ/REXMEAVYNL p/2*2 &(
<http://europa.eu/pol/pdf/flipbook/en/customs_en.pdf> accessed 26 Januaryp2915,

¥5R0OI1 OLUXV DQG 1DWDOL\D 5\0OVND M(FRQRPLF QWHJUDWLRQ )U
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markets202-1258/> accessed 26 July 2015
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3.3.5 Econmnic Union

An economic union is an agreement between two or more sovereign nations to coordinate
trade policies. Progression to a formal economic union typically involves several stages of
increasing cooperation between natiokember states in these w@urs stages commonly

share land borders, though there are many exceptions to this. Economic unions increase the
efficiency of trade by eliminating trade barriers and promoting cooperatiomonetary

S R O ¥ Btonomicunion is a form of trade bloc whids composed of a single market

with a common currency. Economic union is the deepest form of economic inte§fation
which adds to a common market concept the need to harmonize a number of key policy areas.
It involves the free flow of products and factofsproduction between membeountries and

the adoption of a common external trade policy. A full economic union also requires a
common currency, harmonization of the membauntries tax rates and a common monetary

and fiscal policy, as for example, thedaomic and Monetary Union of the European (i.e. the
European Monetary System which uses the Euro as its currency). However, it is importnant
to note that monetary union does not have to apply to all member states of the economic
union. In the case of theuro, some countries such as Denmainkl the UK opted out of

using the Euro.

3.3.6 Political Union (PU)
This form ofintegration is generally believed to be the most advanced form of integration

with a common government, where the sovereignty of membertroesi is significantly
reduced. It is usually found within nation states, such as unitary states (e.g. the United
Kingdon of Great Britain and Norther Ireland) federations (e.g. the United States of America)
or confederations (e.g Swirtzerland) where ¢hisra central government and regions, states,
countries or provinces have a high level of political autondthyn 1960, the EU started out

as afree trade zone and has since embarked on a process of considerable political integration

over a period of seral decades. However, the EU is far from being a unified state and is still

62\ise Geek,MVhat is an Economic UniorfpWise Geek, 2013)|kttp://www.wisegeek.com/whas-an |
[economieunion.htnp accessed 20ugust 2013

183 Ricardo Argtello (2000), p 5

¥ N/HYHOV RI (FRQRPLF  QWHJUDWLRQY
<http://people.hofstra.edu/geotrans/eng/ch5en/conc5en/economicintegration.html> accessed 20 August 2014
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a long way from being a satisfactory Eurepiele political and democratic order, as long as

the EU's member governments still remain many aspects of their spgrér

The following table shows levels of the economic integration and the degfreesperation:

Type of Preferential Common Free Factor Common One Example
Arrangement Trade Terms Commercial M obility Monetary Governmert

and Free Policy and Fiscal

Trade among Policies

Members
Preferential Yes(only for No No No No ASEAN
Trade Area Preferential

Trade Terms)

Free Trade Yes No No No No NAFTA

Area

Customs Yes Yes No No No MERCOSUR

Union SACU &
COMESA

Common Yes Yes Yes No No EEC & EAC

M arket

Economic Yes Yes Yes Yes No EU

Union

Political Union  Yes Yes Yes Yes Yes UK

Source: the Research+ (201566

The bar chart below shows the stages of economic integration.

Source: the Researcher

B33ROLWLFDO ,QWHJUDWLRQ DQG 1DWLRQDO pélieyoryhationsn W\
states/politicaintegrationandnationatsovereignty3-22.html> accessed 22 August 2013
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Developme N T F Assessing Regional Integr&ioLQ $IULFD 9 1
<http://www.afdb.org/fileadmin/uploads/afdb/Documents/Publications/Assessing%20Regional%20Integration%
20in%20Africa%20%20Towards%20an%20African%20Continental%20Free%20Trade%2a0#df>

accessed 26 January 20p4£9
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3.4 The Benefits of Regional Economic Integration

Regional integration is a tool that can be used in sugbohe political, economic and social
development of countrié§! Integration is a necessary strategy of economic survival and
development. States participate in regional integration for economic, social and political
grounds:®®

There are several advanésgof economic integration and the extent of the integration
depends on the commitment of independent states to sharing and thereby reducing their
national sovereignty. In developed countries member states of regional economic
communities achieved signifiat successes in regional integration as evidenced by increases
in intraregional trade and resultant increases in economic growth and development e.g. the
EU and NAFTA!%9 In developingcountries, the motive for economic development has been
identified as mtade, development, political and security consideration. This is equally
applicable to developed countrié8 Economic and political aspects have also been identified

as primary motives for integratio®’! There are issues to consider for countries involued
economic integration such as the nature and scope of the agreement, and the extent and
degree of integratioff? For developing countries, the degree to which large industrial
countries are involved is important, so is the nature of integration andptk.drhe main
benefits of economic integration are trade opportunities leading to the creation of
employment. Employment opportunities coming from economic integration can lead to
economic growth, creating more job opportunities for individuals as these from one

nation to another within the integration area in search of employment. It is for this reason that
the EU created from the beginning laws promoting and protecting the principle of equal
treatment and nediscrimination on the basis of nationglitvithin its common market,

which in turn promoted regional integration. However, in the AU or in theragional

187Vincent Itai Tanyanyiwa and Constance Hakuna (20Qg)cit,p 104
168 Mohammed Mubarik Challenges and Prospects for Regional Integration: A case of the Economic

Community of West African States (ECOWAS

http://www.academia.edu/3058362/Challenges _and Prospects for Regional Integration A case of the_Econ
omic_Community of West African States ECOWASiccessedn 21/07/2015, p 7

189Vincent Itai Tanyanyiwa and Constance Hakuna (2@gxit,p 104

170 Mari Pangestu and Robert Scollagegional Trading Arrangements: Stocktake and Next St€psde

Policy Forum, 2001) pp-6

171 Bernard Hoekman, Aaditya Matoo andilphEnglish, DevelopmentTrade and the WTGY Handbook,

(Public Disclosure Authorized , the World Bank, 2002)<http://www
wds.worldbank.org/servlet/WDSContentServer/WDSP/IB/2004/08/19/000160016_20040819140633/Rendered/

PDF/297990018213149971x.pdf> accek3& January 2015, ppB
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organisations, the legal and institutional framework for protecting citizens of member states

from discrimination is still not well developed

Trade creation allows for a wider choice of goods and services, lower costs, removal of trade
barriers, and encouragement of more trade between member codhttiesther words, the
advantages of regional integration take the form of benefits fromtragle opportunities,
larger markets, and increased competitifriThrough having larger markets, countries could
able to produce products at a scale that isefisttive. "For example, where you need large
scale investmentsuch as$200m to create a phaaceutical factory, you couldn't do that if
you were only selling the products in one county.Furthermore, larger markets motivate
people to migrate in search of opportunities to employ their skills. Migrant workers can make
a significant contributionat the host economyror examplen the UK workers who came
from EU members such as Poland, France, Italy aguin@ny contributed more than £22.1
billion to UK public finances between 2001 and 26®IThe immigrants from the EU in the

UK have paid more in i@s than they received in services and benefits, supporting and
helping to relieve the burden of taxation on B&mn workers and contributing to the
financing of public services!’” This to someextent highlights the benefits of having an

effective policy orthe free movement of workers.

Regional economic integration in its deepest form can provide a useful tool for reducing
doubts and improving reliability for example in the EU there are clear policies regarding the
movement of factors of productibiwhichis beyond achievement of a policy based only on
trade liberalisation. In an environment where there are fewer worries regarding the free
movement of factors, it becomes easier for private investors to plamratedtake their
investment decisions. The bémdrom regional economic integration depends on how the

agreements are structured, the nature and effectiveness of enforcement mechanisms and the

173 College Accounting Coach,The advantages and disadvantages of economic integraiohC, 2008)
4http://basiccollegeaccounting.com/2008/10Ahdvantagesinddisadvantagesf-economieintegrationf

accessed 20/06/2013
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accessed 11/06/2015
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conditions under which the agreements can be reviewed or modifiedonomic integration

can be a channel ffoattracting foreign direct investment. Reforms such as currency
stabilisation and market liberalisation tend to increase private investfidatonomic
integration ensures that production is located according to comparative advantage between
member countds leading to specialisation and greater efficiency, which in turn leads to

increased productivity which benefits member countiiés.

Politics canplay an important role in regional economic integration and politics rather than
economic goals can drive tllesire to integrate. Political objectives that can steer integration
include factors such as security, governance, democracy and human rights. The founding
IDWKHUV Rl WKH (8 LPDJLQHG D p(XURSHDQ IDPLO\Y LQ zZK
have wardetween countries caused by national interests. Some authors have argued that the
more trading between countries, the more friendship, social interaction and familiarity
develops between the people of member countries. Economic integration could algaybe a

to support democracy and governance so as to achieve necessary political and institutional

reforms 182

The issueof the level of integration is very important because the benefits of economic
integration such as larger markets, greater achievemenealhtion of economies of scales
depend on the level of integration. Where there is deeper integration, that tends to extend to
service markets and regulatory regimes decide the level of competition to be achieved in the
regional marketst®® Some authorsrgued that developing countries at comparatively same
stages of industrial development with almost similar market sizes and with the hope of
bringing together their industrial growth could benefit fromassessing their policies in the
context of economicintegration'®* Africa can create conditions for acceleratpint
economic developmenihrough the creatioof larger internal markets, which can encourage
long-term development. Economic integration can be a way to encourage a balanced of
labour among arguping of countries, which in their individual capacities would be unable to

"Raquel Fernandez, HS5HWXUQV WR 5HJLRQ® Qdnt&itichel Gand @oxDRAgioRal
7UDGH $JUHWerld Bevik\Pflicy Research Working Paper No. 186partment f Economics, August
1997) pp30-31
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18IRichard Baldwin andAnthony J VenablesRegional Economic IntegratigiiLondon School of Economics,
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benefit from specialisationVithout integration, each country would be unable to provide
enough domestic market to allow local industries to lower production costs through large

scales of economi?®

One of the benefits of economic integration is the trade creation; however, there is one
undesirable aspect that can also arise from economic integration, which is trade diversion.
Trade diversion can be a result of diverting produnctrom efficient foreign suppliers to less
efficient domestic industries of member states, which is undesirable for the world economy,

and member states in general.

In the next section the disadvantages of regional economic integration will be ideatifie

discussed.

3.5 The Disadvantages of Regional Economic Integration

Despite the advantages of economic integration, there are however, disadvantages that come
with integration, which tends to restrict what can be achieved by integration. Regional

ecaomic integration can lead to the followidgadvantages:

3.5.1 Uneven Distribution of Benefits

The mainproblem of economic integration is the uneven distribution of benefits among
members, which tend to go mainly to the most developed nations inciingirgg e The end

result is that member states with more developed economies have to deal with the flow of
people from the countries with weaker economies which increases pressure on resources and
opportunities for the locals. For example in 2000,-Affican riots happened in Libya where

130 SubSaharan migrants who came from Chad, Ghana, Niger, Nigeria and Sudan were
killed by Libyan rioters on suspicion of engaging in socially illegal activities such as drug
dealing, murder, kidnapping and th&f.Anothe case in point is that of entry of foreigners

into South Africa mainly from Zimbabwe due to failing economic conditions in the late

185 pid
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2015p 76
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2000s. The presence of these foreign workers led to xenophobic ¥ftatke arrival of
foreign people creates increasednpetition in the local job markets with citizens of South
Africa complaining that the new arrivals take their jobs, which often results xenophobic
attacks on foreigners. At the time of writing the latest of such attacks took place in April
2015180

3.5.2Lagging Nations

Lagging nations tend to hold back progress on integration, which can lead to the failure of the
integration projec¢f® Those countries that fall behind in various aspects of implementation
will find it difficult to integrate and will not fullyadapt to the speed of integration.
Furthermore, countries which lag behind can be a source of problems for prognesisine

e.g. by exporting unemployed migrant workers to the countries with stronger ecohiimies.

One example is the tension that existSouth Africa as discussed above.

3.5.3 Conflict and National Sovereignty

For reasons still not known, developing countries tend to be much more unwilling than
developed ones to transfer some of their sovereignty to supranational bodies, which is
normdly a requirement for full integratiolsupranational bodies tend to be independent from
PHPEHUVY JRYHUQPHQWY IRU H[DPSOH WKH (8 LV VWUXFV
(apart from the Council of Ministers) are independent from individual mémb® WD W HV
governments®? Member states by transferring some aspects of national sovereignty also give

up control over key policies. Whenategration is deep, usually member states would have
complied with the need to give up control on key poli¢®€3.he BJ has long been the most
developed model of regional integration. However, it was shaken by the recent economic
crisis, causing doubts about the integration process. The lack of immediate response to the
Euro Crisis provided question about the sinceritytttd Euro Zone, whose institutional

shocked by the financial crisis. Despite all the successes, the regional integration process has

B EP\ &RSOH\ DQG RWKHUV pu$FFHOHUDW-ISQU L*FUR Z W B GM i UBRDSIAKU W 8 U R YDH(C
2012) <http://www.brookings.edu/research/reports/2012/01/afrcantrade> accessed 2 March 20p416
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slowed down in the last years because the attitude of some member states to keep more of

their national sovereignty?

94vincent Itai Tanyanyiwa and Constandakuna (2014Dp cit,p 107

195 Eyrope Rethinks the Schengen Agreemytiips://www.stratfor.com/analysis/eurepethinksschengen |
I accessed on 10/10/2015

6 ClarkEandPhilD pU'HYHORSLQJ &RXQWU\ 6WXGLHV WKH (FRQRPLF &RPPXQLYV
(ECOWAS): The Challenges to the Ilementation of the Protocol on the Free Movement of Goods, Persons

DQG (VWDEOLVKPHQWT KWWS ZZZ LLVWH RUJ -RXUQDOV LQGH]
accessed 31 January 20p5/0

19 (XURSHDQ &RPPLVVLRQ pP7HPSRGBWU SRIQQYWRERGXFVWDRFKRI %R U
<http://ec.europa.eu/dgs/hora#fairs/whatwe-do/policies/bordersindvisas/schengen/reintroductidrorder
control/index_en.htm> accessed 16 January 2016
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In the case of Aland sukregional organisations, negotiating transfer of some aspects of

sovereignty has proved difficult becausepolitical reluctance by governments.

3.5.4 Political Pressure:

n the UK, there has been debate as to the

arrival of people from Europe in particular new nations joining theskth as Bulgaria,

199 |pid.
200Vijctor Clark Esekumemu, (2012)p cit,p 68
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Poland and Romania with some people expressing the view that the new arrivals will take
jobs and put pressure on servigegh ashousing, health and social security services, and
education. Despite being a signatory to the EU Treagyctiirent government is under a lot

of political pressure to control immigration, and this has led to the rise of far right parties
with migration control high on their agendas.

The issue of migration has often led to a growing number of people andiaoditin the UK
making calls for the UK to withdraw from the EU. As things stand, there will be a
referendum in the UK in the near future as to whether Great Britain should leave or stay in
the EU.

3.5.5 Criminal Gangs:

Criminal gangs are likely to ka an easy run across countries if those countries are within a
regime of free moveme#t! Criminal gangs are known to use tfiee movement rights of

EU citizens in order to facilitate major fraud against the UK benefits system. This kind of
crimes has verseriousnegative impact on EU citized% Criminal gangs traffic people into

the UK and force them to beg on the streets and open bank accounts in order to claim welfare
benefits, before withdrawing the money and leaving them peniffeds. one case the
Metropolitan Police discovered a £2.9 million benefit fraud by a Romanian ?¢ang.
Therefore, criminal gangs can affect the progress of economic integration and can provide a

reason for the imposition of border controls between member countries.

One solutionto this problem in the EU has been the adoption of the concept of legal
integration through the policy of Police and Judicial Cooperation in Criminal Matters which
was first introduced by the Treaty of Maastricht which was signed by member states of the
EU in 1992. As part of this policy, the issue of European Arrest Warrant allows for the
tracking of citizens of the EU who run away from justice either in their own states or from
some other member state. Bot the measure to be effective there is a rfeedip to date

20lantoine Péoudand Paul de Guchteneire,(2000LJUDWLRQ :LWKRXW %RUGHUVY (VVD\V R
of People(Berghahn BookDxford & NewYork, 2007 p 106

202 1 + & -Xxviii Thirty -First Report of Session 2083 5HSRUW 7RJHWKHU ZLWK RUPDO 0LQX
<http//www.publications.parliament.uk/pa/cm201314/cmselect/cmeulegi{8@/83xxvii i.pdf> accessed 1

February 2015p 25

203Revealed: Home Office dossier on abuse and fraud by EU migrants,
http://www.telegraph.co.uk/news/politics/conservative/10597409/HOffiee-hid-dossieron-EU- |

migrants.htm|, accessed on 27/11/2014
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information sharing so that criminals running away from the law can be quickly captured
otherwise the free movement can be used to flee from justice. It is important that the
institutional framework for enforcement, monitoring, compliancd aantrol is effective,

otherwise any shortcomings would make the system unsuccessful.

3.6 Relationship between Integration and Trade Liberalization

Integration into the world economy has proven an effective way for countries to promote
economic devdopment, growth and poverty reductioimternational trade flows have
increased dramatically over the past three decades. The value of world goods exports rose
from US$ 2.03 trillion in 1980 to US$ 18.26 trillion in 20%.0Open trade policies are
necessaryor participating successfully in the globalizing process. In fact, increased trade is
naturally the first expression of the benefits of globalization in any ecofieémy

For economic growth, pdies areneeded that allow an economy to open up to trade an
investment with the rest of the world. In recent decades, no country has achieved economic
success (i.e. increases in living standards) without being open to the rest of the%orld.
There is great evidence that countries that are more external teodisistently grow faster

than ones that are isolated. It has even been argued the benefits of trade liberalization can
exceed the costs of not liberalising by more than ten fifRe€ountries that have opened

their economies in recent years such as as,IMiginam, and Uganda, have registered faster
rates of economic growth and development leading to poverty reddttibnose developing
countries that decreased tariffs sharply in the 1980s grew more quickhe 1990s than

those that did nct®

Trade libealisation is an important step in achieving economic integration; however, there

have been problems with implementing economic integration for most African countries that

25ZRUOG 7UDGH 5Fhst&&shaping tfie future of world trade,( by World Trade Organization)
[https://www.wto.org/english/res e/booksp e/world trade reportl3 |eapdEssed oh2/01/2015,p 55
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tend to restrict trade openness. The World Bank who often offer financial support to

developing economies often advise that by opening up economies gains can be achieved.

3.7 Globalization and the Factors Driving Global Economic Integration

(FRQRPLFDOO\ MpJOREDOL]DWLRQY LV D KLVWRULFDO SURF
techhological progressdowever, due to problems faced by countries in-Sabaran Africa,
most countries are unnoticed when it comes to globalisation. It will take time for the

countries to be noticed as they need to overcome the challenges that th€y face.

From an economic point of view the concept of globalization is founded on the WTO. WTO
provides the framework for multilateral cooperation for trade in goods and services.
Globalisation refers to the increasing integration of economies around the watilt)lady,

through trade and financial flow. It is a process through which an increasingly free flow of

ideas, people, goods, services and capital leads to the integration of economies and

societieg!? According to thelinternational Monetary Fund(IMF) presentation on

globalizaton, it is not just a recent phenomenon as the world economy was just as globalized
100 years ago as it is tod&y° However, today business and financial services are far more
developed and deeply integrated than they were at that time. The most imfeatardg of

this has been the integratiaf financial markets made possible by modern electronic

communicatiorf!*

Globalisation affects the development of national economies. It offers participating countries
new opportunities for accelerated growth andetigyment, while bringing challenges and
constraints on policymakers in the management of various economic systems. However, there
are risks and costs connected with globalisation, which can have adverse impacts on
developing economies and poor countridse Thain disadvantage of globalisation is the risk

of exposure to global financial and economic crises. Global economic and financial crises

tend to have a big adverse impact on the developing world and the poor countries, while in

211 Michael Ogwezzy (2014pp cit,p 81

212Muhammad Akramet aO *QQREDOL]DWLRQ DQG LWV ,PSDFWV RQ WKH :RUOG (
International Journal of Business and Social Science, Vol. 2 No. 23 [Speciatd3sgember 2011} 292

213 |MF, Globalization: Threat or Opportunity? (IMF, April 12, 2000; updalanuary 2002)
[https:/iwww.imf.org/external/np/exr/ib/2000/041200to.htatcessed 12/08/2013
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times of economic prospér the benefits are not necessarily shared fairly with developing

countries?1®

3.8 Conclusion

In conclusion, there are different stages of integration, with the scope ranging from
Preferential Trade Area, to Free Trade Area, Customs Union, Common Madké&olitical
Union. Most of the recognised African RECs will be found in one of these levels of
integration. There are benefits that come with integration which include trade rraatio
employment opportunitiedn the same way, where political uniomshbeen reached the
possibility of going to war between member states is greatly reduced, and political and

economic stability among member states is enhanced.

There isalso a need for stronger institutions if the goals of integration are to be achieved
Furthermore, with globalisation it becomes difficult to remain a closed economy as such the
process could be forced upon the country by circumstances happening in the global world.
Therefore, there is need for countries to recognize that integratinghatedrld economy

has its own benefits as it provides access to a wider market and more economic opportunities.

On the other hand, there are also disadvantages that come with economic integration which
include among other factors, the uneven distributibthe benefits. As seen in this chapter,
where benefits are unevenly distributed that can lead to problems which in turn can result in
tensions between member states. Conflict and national sovereignty can also be problem in
economic integration, as membaevgl not be prepared to agree to a significant transfer of
national sovereignty to the regional grouping. However, these difficulties are manageable,

and acceptable when compared with the benefits.

This chapter hasanalysed the concept of economic inggm, types and function of
economic integration, as well as the benefits of regional economic integration and the
disadvantages of regional economic integration. It also examined the relationship between
integration, trade liberalization and globalizatioas well as the factors driving global

economic integration. Chapter Four will build on this discussion by analysing the status of

250DFKLNR 1LVVDQNH DQG (UWhahnglk &d Edidy Bébate iretlslopalization
Inequality 3 R'Y H (UMitefl Nations University, WideDiscussion Paper No. 2005/08ne
2005khttp://www.sarpn.org/documents/d0001644/P t@8@balisation_ UNWIDER_June208.pdf> accessed
1 February 2015 1
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economic integratiorand the policy of free movement of workens AU and recognised

Africa subregional organiations
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CHAPTER FOUR

THE PROGRESSOF ECONOMIC INTEGRATION IN AU AND AFRICA N RECsAND
POLICY MADE ON THE FREE MOVEMENT OF WORKERS

4.1 Introduction

The main aim of this chapter is to examine economic integration in the AU and the sub
regionsandexaminethe policy of thefree movement of persoasd workerss envisaged by

the AU and the efforts beings made by each of theresgionalblocks

African governmentssince the early years of independence identified regional economic
integration as a top priority, imally mainly for political reasons and later as a development
strategy to overcome challenges of small markets, landlockedness and to benefit from
economies of scale in production and tr&ddRegional integratiofs necessary as part of the
dynamics of tke global economy, and as a means to enhance and promote competitiveness by
gaining access to the international trading system. Regional integration is necessary for
Africa in order to overcome conflicts, misrule and the colonial legacy of divide and rule
which has led to the fragmentation of African societies. Regionalism has long been regarded
DV D VROXWLRQ IRU WKH FRQWLQHQWYYV HFRQRPLF SUREO!
United Nations Economic Commission for Africa on regional integrationfdwasd that the
benefits of integration include sustainability, promotion of regional goods, increased foreign
and domestic investment, enhanced global competitiveness, prevention of conflict and

improvement in the political environme#t’

Economic integation requires removal of barriéf$. The8 RECs recognised by the AU have
each been moving at a different pace to implement the 1991 Abuja Treaty Establishing the
AEC 21° Most borders remain inaccessible, making the integration within Africa difficulty to
adieve. Visa requirements are known to exist in almost all African countries for inter

African travel thus recording the highest requirements in the world. In addition, business

216Vincent Itai Tanyanyiwa anddhstance Hakuna (201@p cit, p103

217Study Commission& E\ *7= 3UHSDUHG E\ $SWLHQR 1GRPR u5HJLRQDO (FRQR
SURJUHVY 2YHUWaMZ0D9 D LUREL

218 Global Value Chains and AFFDYV ,QGXVWULDOLVDWLRQY
<http://www.aficaneconomicoutlook.org/fileadmin/uploads/aeo/2014/PBF/E
Book_African_Economic_Outlook_2014.pdf> accessed 1 February ROAS,
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visas are often more difficult to obtain than tourist visas. No more thaniaAfcountries
(Madagascar, Mozambique, Rwanda, Comoros and Seychelles) ebfiftyountries offer
visafree on arrival of all African countrigg€® To reach the EU level of integration the visa

requirements need either to be withdrawn or reduced.

Thereis also the need to promote regional integration awareness among the citizens of the
regions so that there are aware of their rights and obligations as far as integration is
concerned. Priority in the RECs should be given to those activities that ereourag
harmonisation at the REC level, strengthening bankingopawation and monetary
integration. The use of multiple currencies should be discouraged and gradually scaled down
with a view to adoption of a common currency, which would speed up the ratechttveue

is conducted. Furthermore, the harmonisation of programmes of study, examinations,
standards, certification and official recognition of educational and training institutions would
help in tackling the absence of relation in educational systemsptiid same processes

across the borders would reduce costs of transacting and operating across?Horders.

Regional economic organisations for developing countries offer possibilities of rectifying
long-term structural problems. Any legal framework adddig member states in order to-co
operate depends on policies or projects aimed at achieving stated objectives. The AU, for
example, can be successful in establishing a moreagiree continental court as an
independent institution within the context astitutional framework project, thus making the

new court more effective than the current court. This type of court can represent in reality the
hope of a more sustainable formimtiegration based on the obsanee of the rule of law and

effective enforcment of the rules of the common market area.

The leadership of most member states in the AU adopted cautious attitudes towards
implementation of the agreed obligations for the regional communities and the union at large.
This prevailing attitude causessarious and crippling obstacle to integration. Protocols are
drafted in a manner that leaves most powers in the hands of governments of member states,

thus adversely affecting progress on the integration front. For instance, article 4 of the

220 Mo Ibrahim Facts & Figures Regional Integration Uniting to
Compete<http://static.moibrahimfoundation.org/downlopdslications/2014/20Hacts & -figuresregionat
integrationuniting-to-compete.pdf> accessed 28 December 2014, p 17
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ECOWAS?? and Article 27 of SADC Protocols on facilitation of movement of persgmse
member states the powers to determine and to reject the entrance of a citizen of a member

state under its internal laws if deemed a prohibited immigiZnt.

It could be argued that, due the tendency of most African states in giving priority to
domestic laws, the leadership should be held accountable for any duty or obligation to
implement regional or sutegional protocols. However, African leaders seem to think that it
would be betterto be subject to internal laws rather than accept the provisions in the
protocols being performed ahe regional or subegional level. This leaves national
jurisdictions with the power of interpretation of regional legal instruments, leading to the
exclusion of immigrants which is detrimental to the integration effort. Harmonisation of

community (regional and domestic) laws is a very important issue.

It can be argued that the above provisions signify a departure from and lack of respect for the

principle of the Free Movement as laid down in the AU Protocol.

The table below shows the current state and practices in implementation of regional
integration in Africa2?* All 8 RECs in the table have been recognised by the AU for the
purpose of integration towds establishment of the AEC. These-sebional groupings were
created among countries sharing the same colonial history and they are countries within the

same geographical regiéfi.

222 (&2:$6 HM(FRQRPLF &RPPXQLW\ RI :HVW $ArotbdeQF@eNDWiHant of & 2: $ 6

Persons, Residence, and Establishmanticle 4 which stated thaplotwithstanding the provisions of Article

3 above, Member States shall reserve the right to refuse admission into their territory to any Community citizen

who FRPHV ZLWKLQ WKH FDWHJRU\ RI LQDGPLVVLEOH LPPLJUDQW XQGHU
256%$'& pP6%$'& BURWRFRO RQ WKH )DFLO L Wrficl& 2RQicR $tadeR that meh@s® R1 3HUVR
states shall put in place immigration, police and security arrangements as they deaumh necessary in order

to enforce provisions of the Protocol.

22$GGLV $EDED DQG (WKLRSLD p(LIJKWK 6HVVLRQ RI WKH &RPPLWWHH R
, QWHJUDWLRQ %HVW 3UDFWLFHYVY LQ 5HILRQDO ,QWHJUDWLRQ LQ $IULFI
<http://repository.unecarg/bitstream/handle/10855/22132/b10696192.pdf?sempsel» accessed 12 February

2015p 2
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Current State of Implementation of Regional Economic Integration

FreeTrade Area (FTA)  Customs Union (CU) Common Market (CM)  Economic and
Monetary Union

AMU Not yet established Not yet established Not scheduled Not scheduled
CEN-SAD Established Not yet established Not scheduled Not scheduled
COMESA Established in 200 with ~ Launched in 2009 with ~ Not scheduled Proposed for 2018
14 (74%) participating three year transition
countries period. Not achieved yet
EAC Established Established Agreement ratified in Scheduled for 2012. Not
2010 with five years achieved yet.
transition period
ECCAS Established Established Not scheduled Not scheduled
CEMAC Agreed but Established Freedom of capital in Monetary union with
implementation delayed place common currency
ECOWAS Established Established Initial steps to freedom  Eventual merger of
of movement UEMOA and WAMZ
envisaged
UEMOA Established Established Initial steps to freedom  Monetary union with
of movement common currency since
1994
IGAD Established Not scheduled Not scheduled
SADC Established in 2008 Launch was due iB010  Proposed for 2015. Not  Proposed for 2016
but postponed and still  achieved
remains so
SACU Established Established Postponed for 2015. Not In progress at practical
yet achieved level

Sourcethe Researcher Wnited Nations Economic and Social Coili2013)226

Fromthe table above, the progress in the various regional groupings varies but on the whole
there has been very little progress in most regional economic communities. The progress in
ECCAS and SADC highlights the problem of duplication of mersbips. CEMAC is a
grouping of countries that also belong to ECCAS, and in the CEMAC grouping there is
movement of capital and monetary union already in place, but not at ECCAS level. The same
applies to SADC. SACU is a grouping of five countries whoadirenembers of SADC and a
Customs Union already exists between SACU members but not in SADC as a whole. There is
a monetary union between four out of the five members (excluding Botswana). Efforts to
establisha CustomdJnion were postponed with proposdts Common Market in SADC

being aimed for in 2015, and with economic and monetary union targeted for 2016. As of the

time of writing (December 2015), SADC still has not achieved a customs union as yet and

26$EDED $ DQG (WKLRSLD p(LJKWK 6HVVLRQ RI WKH &RPPLWWHH RQ 7UI
Best Practices in RegionslQWHJUDWLRQ LQ $IULFDY
<http://repository.uneca.org/bitstream/handle/10855/22132/b10696192.pdf?sequence=1> accessed 28 January

2014 p2
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that means the common market, and economic andtargngnion will not be achieved by

the timetables envisaged in the table above.

4.2 The Economiclntegration and Policy of Free Movement of Workers n the African
Union (AU)

4.2.1Brief History of the AU:

The Organization of African Unity (OAU), whiclvas founded on May 25, 1963 and worked

to bring African nations together to achieve independence from European colonial powers.

The OAU stood against dependence on foreign countries, colonialism and apartheid.
However, the OAU was unable to act or prevéhDb Q\ RI $IULFDYV FLYLO ZDUV
&RQJR .LQVKDVD /LEHULD OR]DPELTXH 6XGDQ DQG 5ZDC
LQWHUIHUHQFH LQ ZKLFK PLOOLRQV RI SHRSOH ZHUH NL
SULPDU\ DLPV RI 3BHQKDQROQG DWKNW X BLWIAUDRGBQ 6WDWHV" O

feel the need fonew pact.

The arrival of the AU had beam the making arguably frorh977 (when African leaders
acknowledged that aspects of the OAU charter had become outdated and needed to be
reformed) DQG XQPLVWDNDEO\ VLQFH 6HSWHPEHU DW
extraordinarysession in Sirte, Libya, where African Heads of Stajeeed to create the
AU.22 $W WKH 2%@&divary session in Lome, Togo on July 11, 2000, African leaders
adopted the Constitutive Act of the AU. Soon afterwards, at its fifth extraordinary summit in
March 12, 2001, again in Sirte, Libya, African leexddessued a general declaration on the
formation of the AU. On April 26, 2001, Nigeria became th# B&mber state to ratify the
Constitutive Act thus enabling the new pafrican agreement to enter into force on May 26,
200122° Shortly thereafter, at th@7" summit of the OAU on July 9, 2001, African Heads of
States agreed to a egear transition plan for the transformation of the OAU into the AU. On
July 9, 2002, Fiftythree Heads of State from across the African continent gathered at a

227 Diedre L. BadejoTheAfrican Union (Chelsea House Publishe?€08 p 12

228 Olufemi Babarind€2007), TheEUasa0ORGHO IRU WKH $IULFDQ 8QLR@QnivatstH /LPLWV R
of Miami, Jean Monnelobert Schuman Paper Seriesl.\V7, No. 2. Miami, April 200 p 6
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memorable finasession of the OAlih Durban, the Republic of South Africa, to bid fare well

to the organisation and to welcome the new Union (&0).

To begin with, the AUat leastin its institutional set up showsremarkable similarity to the

EU. However, the challenger the AU will be to plan its own route, make progress at its

RZQ SDFH ILQG LWV RZQ WLPH DQG ZULWH LWV RZQ KLVW
president, Thabo Mbeki, even promised that the Union would liberate the African people

from their misery, poverty and permanent underdevelopment. African people hope and
expect that the new pakfrican construct will increase intr&frican economic activities,

resolve soCioSROLWLFDO FULVHV IRVWHU FRQWLQHQWABIO XQLW\
profile on the global stagé! The AU gives emphasis to democracy, human rights, and
economic development. The main aim of the AU is to build greater unity and cooperation
between the member countries and among the peoples of Africa in order to irigiraye

standard of its people. The Fiftyfour member nations look forward to the fact that the
organizationwill make it possible for the voice of African countries to be heard as part of

globaldiscussions and negotiations

The AU headquarters is in AgdAbaba, Ethiopia and is currently made up of Fityr

countries including South Sudan which joined the Union in 28.The Saharawi Arab

Democratic Republic (SADR) is the only AU member that|mgially recognized sta11amd

not a UN member. It joined the OAU in 1984, which resulted in Morocco choosing to
withdraw from the AU organization. Moroccorzideed SADR as a part df state 234

The Constitutive Act (2000) of the AU highlighted the formation of the following institutions:
(a) The Assembly of the Union; (b) The Executive Council; (c) TheAacan Parliament;

(d) The Court of Justice; (e) The Commission; (f) TharRerent Representatives Committee;
(g) The Specialized Technical Committees; (h) The Economic, Social and Cultural Council;

23{wafula Okumi(2009) u7KH $IULFDQ 8QLRQ 3LRUDDIXWDQSE BURVFBHFWRXIUQDO |
International AffairfAfrican UniorfVol 62, No 2 Springdummer 200pp 94

231 Olufemi Babarinde (2007) Op cit, p 6-8

2%2Dijedre L.Badejo,Op cit, p 12
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234 Eric G. Berman and Kerry MazRgegional Organizations and the UN Programme of Action on Small Arms
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and (i) The Financial Institutions which include African Central Bank, African Monetary Fund,

African Investment Bank3®

The map belovehowsmembers of the AU (Morocco is the only African country which is not a
member of the AU):

SourcgAfrican Union map®

4.2.2The Progressof Economic Integration in the AU

Attempts have been underway to create economic cooperation among African countries at a
coninental level. Lagos Plan of Action (LPA) which adopted by African leaders in 1980 is
WKH DVSLUDWLRQ WR LQWHJUDWH $I1ULF BsufficRficyDan® HG D W
reducing dependency on the Western power. The Abuja Treaty was signed in d984san

the ground for the African integration plat. There is a strong belief that regional
integration will accelerate the development of AfiéaAfrica as a continent has made
efforts towards economic integration despite the fact that the African appi@ategration

is not along the lines of the EU or the North American model. Most of the integration efforts
in Africa have taken the form of Regional Economic Communities (RECs) and by the Abuja
Treaty of 1991, it was envisaged that the RECs would édaisis for the establishment of

the African Economic Community (AECGY? The AU recognises only 8 RECs in Africa as

235 Constitutive Act of the AU, 1" of July 2000

23% Afri canUnion-maghttp://www.sldinfo.com/thdrenchoperationin-mali-interveneleverageand. |
[withdraw/bigstockafricanunion-mapandsurround41224855), accessed on 12/12/2014

, accessed on 12/12/2014

237Vincent Itai Tanyanyiwa and Constance Hakuna (20d4gcit,p 103

238Vincent Itai Tanyanyiwa and Constance Hakuna (2@gxit,p 109

2% ReinerKennethet al, The Princeton Encyclopedia of the World Econgifiywo volume setPrinceton, NJ,
USA: Piinceton University Press, 2008 8-9
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key to the formation of AEC and the RECs are primarily trade blocs. Some RECs involve

some form of politicato-operatior?*°

Before exploring the levels of integration, weeed to considahe Abuja Treaty integration
milestones, which must be met by all the RECs. There are six stages that should lead to the

creation of the African Economic Community. The six stagedare:

Stage One: (completad 1999) creation of regional blocs in regions where such blocs do not

yetexist. All recognised RECs were in place by 1999.
Stage two(in progressytrengthening of intriREC integration and intdREC harmonisatian

Stage three: (To be achieved by 2043tablishment of a free trade area and customs union in

each regional blac

Stage four: (To be completed in 2019) Coordination and harmonisation of tariff and non
tariff system among the RECs with a view of establishing a Free Trade Area culminating in a

continentwide customs unian

Stage five: (To be achieved by 2023) establishment of a continidat African Common
Market (ACM.)

Stage six: (To be completed in 2028) establishment of a continidat economic and
monetary union and a Parliament; and r@hsition periods are expected to end in 2034 at the

latest.

The movement towards implementation of the 1991 Abuja Treaty has been progressing at
different pace inthe different RECs

TheAU TV &RQVWLWXWLYH $FW D J U H HpEemaRndtReEO9 IO HUD W H
Abuja Treaty establishing the African Economic Community in order to promote the- socio
economic development of Africa and be in a position to face challenges posed by
globalisation. Under Article 3(c) and 3(j) of the Constitutive AdQ@) of the AU the

objectives were to accelerate the political and secmomic integration of the continent and

that meant embarking on a path that in the dnmgwould achieve integration almost along

the EU lines.

200 AU Commission p6WDWXV RI ,QWHJUDWAIRQIJYPIBIULFD 6,% ,9
241 |bid
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Article 3 ofthe Constitutive ActZ000) provides thahte main objectives of the AU shall be

to:

D pupDFKLHYH JUHDWHU XQLW\ DQG VROLGDULW\ EHWZHHQ

Africa;
(c) accelerate the political and soegzonomic integration of the continent;
(f) promote pace, security, and stability on the continent;

(g) promote democratic principles and institutions, popular participation and good

governance,

() promote sustainable development at the economic, social and cultural levels as well as the

integration of Afrcan economies;

() co-ordinate and harmonise the policies between the existing and future Regional
Economic Communities for the gradual attainment of the objectives of the #ion;

Despite theabove objectives, progress made on the ground has not beemagnoguFrom

the Consultative Act (2000), importance is given to political considerations at the expense of
economic integration and this could be a possible reason for the slow pace of progress on
economic integration. On the other hand, the polificamentation of Africa could also be a
possible factor as to why economic integration is taking long to achieve maybe justifying the
emphasis on political considerations in the Constitutive Act 2000. Afikeavise faces
various other challenges such as gny, starvation, unemployment, slow economic growth,
poor health, inadequateducation systems, politicahstability and wars in others, which

stand in the way of economic growth and integration.

Cap VI, Article 43 of the AEC Treaty provides, 1) é&inber States agree to adopt,
individually, at bilateral or regional levels, the necessary measures, in order to achieve
progressively the Free Movement of Persons, and to ensure the enjoyment of the right of
Residence and the Right of Establishment by theionats within the Community; 2) For

this purpose, Member States agree to conclude a Protocol on the Free Movement of Persons,
Right of Residence and Right of Establishment. Articles 88, 89, 90, 93, 94, and 95 are to the
effect that the Community shall beta&slished through the eardination, harmonization and

progressive integration of the activities of the regional economic communities, regional

242 Article 3 of Constitutive Act of théU, 11" of July 2000
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continental organizations, other so&oonomic organizations and associations, and
international organizationghe aim being to ensure their involvement in the integration
progress of Afric&*® The provisionsfor the legal framework are already in place but its

implementation is the real problem.

For Africa to achieve deeper integration there is need for the AlUitaninstitutions to
assume and to play a dominant role, which is not the case at present. There are lessons to
learn about the importance of having institutions with effective poseck asn the EU,

which help in progresthe integration effort. A sbng organisation with strong institutions
allows for progress to be made The AU has taken the first steps towards integration, which
can be considered a move in the right direction. Whether the goals will be achieved is yet to
be seen. The sequencing otegration in Africa need not necessarily follow EU lines
because once the proses in motionchange in the political economy in each country can

result in deeper integraticf*

The model of integration in Europe wasa sense unique in thatig difficult to replicate
elsewhere in the world due to the historical circumstances that led to its cféahioAfrica,

there is more scope for enlargement and expansion rather than for deeper integration. Since
African nations seem reluctant to transfer soméeir powers to the AU, the route to take
should be the one pioneered by the European Free Trade Area, where the objective was to
encourage regional free tradéth as little political integration as possible. Rather than have
bilateral agreements betwedidrican countries, RECs can have minimum institutions and
establish the practice of a duty free pool involving any further agreements entered into with
RWKHU 5(&vV 7KLV PHDQV WKDW WKH 5(&V FDQ DFFHVV HD
need for bilateal agreements. The use of what can be termed African Free Trade Areas
allows for the enlarging of integration, which is a possibility, rather than seeking deeper
integration. However, it will require clear and common rules of origin so that countries

wishing to join will know how the group worké®

Since in Africa at preserthere is widening of integration, it is worth examining what the
RECs can do in order to facilitate this process. There is need to review what the RECs can do

243 AU, Treaty Establishing the African Economic Community

244 Marc J Melitz, Tihe impact of trade on Intlmdustry Reallocate and Aggregate Industry
BURGXFWLY LW\ fEcorRmikdtriQeD IR, INW & KNov., 2003p 1717

245Erik Jones (2010 AKH (FRQRPLF 0\WKRORJ\ RI.(JOVB.S3N\Dlyrgeds BSLB VLR Q 1
January 201)0p 99

248 Richard E Baldwir(2008)u6 H T X H Q F L Q J fR€y®naHESONOiRIntegration: Lessons for the
$PHULFDV U RW®oflX Ecehémii/Vol. 31, Issue, Danuary 2008p 18
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to ensure that the Treaties protocols already in place can have a practical effect in

promoting and protecting the policy for the movement of workers.

In Africa, thedisadvantage of the legal framework of most REC treaties is that there is no
power in the regional enforcemensiitutions. The regional enforcement institutions have a
duty to ensure that states meet the terms with the provisions of the treaties; however, they
lack power to make Member States comply. Under Article 17 of the AU dealing with

integration, it clearlytates that:

3,0 RUGHU WR HQVXUH WKH IXOO SDUWLFLSDWLRQ RI $I
economic integration of the continent,aP&hlULFDQ 3DUOLDPHQW VKDOO EH F

However, the PaAfrican Parliament is not fully functional in the senwhere it can
spearhead the integration effort. As such the integration effort is taking place with little or no
input from the Pamfrican Parliamerft’. This is in stark contrast with the EU where
Community institutions such as the EU Parliament (andCind were already functional in

the early days, settingthe rules and actively participating in all matters concerning

integration.

In some RECs such as EAC and COMESA courts were granted psuarsashe CoJ of

EU but have not been able to exercit®se powersecause of opposition from some
member states. The legal institutions in most of the RECs in Africa do not function as
expected and are therefore not making any contribution to the integration effort. In Africa, the
domestic legal and judiciargystems not seem to be taking on board their responsibilities
with regard to the REStreaties. If REG treaties were integrated into the domestic laws of
member states, that would effectively give political, legal and judicial recognition to the
Treatiesand ensure their enforceability. The domestic legal system would be the channel
through which the policies of the regional treaties that have become law in Member States

can be aforced.

There is need for AU to ensure that the African Court on HumanPaugles' Rights
(ACHPR) is empowered to have enforcement mechanisms so that regional courts or members
states can refer their cases for determination. When the ACHPR has powers to preside over

matters from member states and regional courts, then theatitegeffort can be advanced.

247 Gerhard Hugo and Institut€he PanAfrican Pariament(Institute for Security Studies 2008)
<https://books.google.be/books/about/The_Pan_African_Parliament.html?hl=nl&id=zV8gAQAAIAAJ>
accessed 1 March 2015.p 5
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With a view to adopting a widening model of integration it is therefore necessary to ensure
that the ACHPR act as the central point of reference for legal disputes and the regional courts
given wider powers to determine disesit The problem in Africa is that in most member
states the rule of the law is not followed and even where there are stable civilian
governments, there is no recognition of regional laws by the national courts. The lack of
supremacy of the regional law Wwih national law affects the success of the regional
arrangement because it woddd difficult for regional policies to be implementedvViember
States?*®

In Africa, if the supremacy of the regional law is supported by the legislature, decision
making andudiciary in Member States, then the effectiveness of treaties in Member States
would be enhanced. There would be need for harmonisation of domestic laws with regional
laws so that no municipal laws that are in conflict with regional laws are passeddnahat
governments of member states. There is equally a need for ensuring that the governments of
member states facilitate administrative processes necessary for the implementation of
regional policies. The clear separation of powers between the legislakeeutive and
judiciary can ensure the administration of justice is effective and the adoption of regional

laws can be done with little effort.

The legal and institutional frameworks dealing with integration in the AU are both weak and
dysfunctional atboth regional and sutegional levels and the initiative for implementation

was delegated by the AU to tihecognisedsubregional organisationg hereare RECs that

have made some progress and some the progress has been very slow in achieving their stated
goals. The chart below shows the recognised and unrecognised Africanegiobal

organisations.

248|wa Salami (2011Pp cit, p 679
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The web of recognised and unrecognised AfricanBeagional Organisations

Source: the researcher

The groys in the green areas are recognised by the AU and the groups inside the blue areas
are unrecognised. In the ECCAS there are two unrecognised RECs CEMAC and CPLG, in
ECOWAS there is the WAEMU and MRU, and COMESA has CPLG and part of SACU.
From the chart alve, the complexities of the membership to RECs unrecognised by the AU

can be seen and little effort has been made to streamline or harmonise them.
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4.2.3The Policy of the Free Movement of Workers in the AU:

The multiple regional cooperation and integdatnitiatives and programmes in Africa vary
from customs union to more ambitious plans and proposals for monetary unions. The various

provisions towards its gradual realisation are discussed below.

Under Article3 of the Constitutive Act of the AU the jalatives of the African Union with
regards to integration shall be to accelerate the political and-scarmmic integration of the
continent, promote sustainable economic development at the economic, social and cultural
level, and coordinate and harmamithe policies between existing and future RECs for

gradual attainment of the objectives of the Union.

However, the free movement of workers is not defined in objective terms. Instead it is
provided only in the form of general provisions. Therefore, furtleéerence needs to be
made to other treaties in view of the fact that Articles 98 and 99 of the Treaty Establishing the
African Economic Community states that treaties and protocols should form an essential part
of the OAU and AU Charter

In the Abuja Treaty of June 1991, (the Treaty Establishing the African Economic
Community), the free movement wbrkers was again not fully defined in the Treaty. Article

43 of Chapter VI lays down general provisions about free movement of personspofights
residence and establishméfit The failure by the AU when making agreements to draw a
clear distinction between free movement of persons and the free movement of workers could
be seen as a reason why there are differences with the RECs as to wkanisvieenent. For
example, in the EAC, there is a clear focus on the free movement of workers although with
some reservations. Other RECs do not make provision for free movement of workers, instead
reference is to the free movement of persons within deflmedations such as, free
movement operson for 90 days per year withowged for a VISA in the case of SADC, but

with work permit being required for immigrant workers from other member sfites.

249 Treaty Establishing the African Economic Community,
<http://www.au.int/en/sites/default/files/treaties/7 #N6 -

treaty establishing_the_african_economic_community.pdf> accessed 26 November 2014

250 SADC Protocol on Facilitation of Movement of persons 2005,
<http://www.sadc.int/files/9513/5292/8363/Protocol_Bacilitation_of Movement_of Persons2005.pdf>
accessed 26 January 2014 ,p 8
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The two provisions for the free movement of persons asresyjby the AU are stated below.
On closer analysis, the AU gave discretionpowversto the individual RECs of deciding
what represent free movement, which is different from the EU concept of free movement as
contained in Articles45-48 and Articles49-55 of the Treaty on the Functioning of the
European Union (TFEU) which clearly defined what free movement was all about and the

need for doing away with discriminatory national laws against citizens of EU.
Article 43 of AbujaTreaty Establishing the AfricaBconomic Community provided:

1. p.OHPEHU 6WDWHY DJUHH WR DGRSW LQGLYLGXDOO\ DW
measures, in order to achieve progressively the free movement of persons, and to ensure the
enjoyment of the right of residence athe right of establishment by their nationals within

the Community.

2. For this purpose, Member States agree to conclude a Protocol on the Free Movement of
SHUVRQV 5LJKW RI 5HVLGHQFH DQG 5LJKW RI (VWDEOLVKPI

Indeed, it is clear there is mrovision which specifically mentioned to the movement of
workers within the region instead it was left to member states to put in place their own

agreements with regards to the movement of persons.
Article 6 (2)(f)(i) of the above treaty providedlVithin a periodnot exceeding five (5) years:

Consolidation andstrengthening of the structure of the African Common Market, through
including the free movement of people, goods, capital and services, as well as, the provisions
herein regarding the rights of residencedagstablishment;

However, this Article does not mention to the free movement of workers, which should be a
key policy goal in promoting economic integration; emphasis should be on movement of
workers rather than persons. That could be one of major diffesebetween EU and AU.

In the AU there is no obvious declaration which provides for this right despite Article 71 (2)

(e) of Treaty Established, the African Economic Community provided:

Adopt employment policies that shall allow the free movement obnserwithin the
Community by strengtheningnd establishing labour exchanges aimed at facilitating the
employment of available skilled manpower of one Member State in other Member States

where there are shortages of skilled manpower.
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The focus of this prasion is clearly on the free movement of persons. On the other hand,
WKLV $UWLFOH PDNHVY UHIHUHQFH WR pSHUVRQVY DQG pnOD
be interpreted that the intention was to assimilate labour to persons. Even this articlet does n
provide the right for general workers to move freely in the region. Insteadovided a

general recommendationZ KH U H WsKartdges akileld PDQSRZHU Y

,Q WKH ZULWHUYYVY YLHZ WKHUH RXJKW WR EH D FM@HDU IRF
cornerstone of the policy on economic integration in Africa. Therefore, the AU needs to
revise its Constitutive Act with a view to making provision for the right of movement of

general workers.

From the various provisions above listed, it is understhledthat there is a legal framework.
However, the principle of free movement of workenas not received sufficient

consideration.

The AU appears to have made a conscious decision not to have clear provisions defining the
free movement of workers, unlikke case in the EU. In the EU there was a clear vision as to
the objectives of the union. Clear policies were set before the process began, including the

policy on the free movement of workers. .

In contrast to the EU, within the AU and the RECs the md®sef judicial precedents and
court decisions on concepts such as worker, work, job seekers, rights of family members of
the worker and entitlement to social advantages such as holiday entitlement and retirement
benefits is holding back the developmenttbé legal framework for free movement of

workers
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4.3 EconomicIntegration and Policy of Free Movement of Workers inEast African

[Community {EAC)

4.3.1 Brief History of EAC

Regional integration is not a new concept in the EAC. In the years that followed the collapse
of the first EAC, the previous member states of EAC (Uganda, Kenya and Tanzania)
attempted to regulate economic affairs by means of individual multilateralnagmée Two
important steps were taken in 1993 and 1997 towards establishing EAC. In 1993 the
Permanent Tpartite Commission for Cooperation was set up: a coordinating institution that
in 1998 produced a draft treaty for the later EAC. Cooperation on security matters was also
initiated during this time. In November 1999, the Treaty for the Establishment ofwea&C
signed by the heads of state of the above states. It entered into fofdup Z000. In 2007
Rwanda and Burundi joined the Commurfityt hasthe following countries as members:
Burundi, Kenya, Rwanda, Tanzania and Uganda. As a regional inéengoental
organisation, the EAC aims to widen and deepewparation among member states and
other RECs in areas of politics, economics and social fields of shared interests with the 8
RECs recognised by the AU. In terms of progress towagi®nal integation, the EAC is
considered to be the most advanced towards economic integration.

The following map shows the EAC locatidr?

Source: United Nations Economic Commission for Africa (UNECA) (2014)

2Slstefan Reith and Moritz BoltzThe Eastfrican CommunityRegional Integration Between Aspiratiand

5 H D OKa#/Infernational Reports, 2011)

252 EAC|http://siteresources.worldbank.org/INTAFRREGINICOO/Imagesap-eac.gif,accessed on November
7,2014
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4.3.2 The Progressof Integration in EAC

Thetreatyestablished EACaims to improve and strengthenaperation on the basis of the

historical ties amongst ¢lir Countries. Article 5 of theeatyprovides,

37KH REMHFWLYHV RI WKH FRPPXQLW\ VKDOO EH WR GHYF
widening and depening ceoperation among partner states in political, economic, social and

cultural fields, research and technology, defence, security and legal and judicial affairs, for
WKHLU PXWXDO EHQHILW °

The EAC has madsignificant progress to date in the free vement of people. It is the
second most open swbgion in the world in providing visas on arriVaf. EAC does not
required visa for its Member Stat®4.lt has acommunity passport that allows multiple
entries to citizens of the community for a period i&fraonths.2>® The member states were
considering making the EAC passport recognised and accepted internationally. However the
EAC passport is only recognised within the EAC region and not all member countries have
adopted it with four member states Burunidenya, Rwanda and Uganda agreeing to use
national identities for travel between the four member states (that excludes Tarf24f4).
Citizens of EAC have special immigratidfRXQWHUV DW WKH UHJLRQYfV DLUS
of member states do not fadestacles when travelling within the community. EAC has made
great steps in the movement of business persons. It has registered significant increases in
intra-regional trade over the past few ye&fswithin the EAC, member states are working
towards harmosing employment policies and recognition of professional qualifications
within the community such thaitizens would be able to seek employment within member
states without discrimination. Furthermore, the E&C 1 July 2010started implementing

protocolstowardsestablishing a commamarket 2>°

3+*OREDO 9DOXH &KDLQV DQG $IULFDYV ,QGXVWULDOLVDWLRQT 2S
254 1bid

255 AU Conmission, Status of Integration in Africa (SIX). (AU 2013) p 84

%6 (GZDUG 6VHNDOR p7KH (DVW $IULFDQ 3DVVSRUWT
<http://lwww.eac.int/travel/index.php?option=com_content&id=tapassport&ltemid=78> accessed 25
October 2015

B7($& USQQH[ RQORYKHPHUHM RI 3HUVRQVY
<http://www.eac.int/commonmarket/index.php?option=com_content&view=article&id=87&Itemid=137>
accessed 25 October 2015.

258Vincent Itai Tanyanyiwa and Constance Hakuna (20CHpllenges and Opportunities for Regional
Integrationin Africa: The Case of $' & JIOSR Journal Of Humanities And Social Science (IQBSS)
Volume 19, Issue 12, Ver. IV (Dec. 2014109

259 AU Commission, Status of Integration in Africa (SM\2013)p 84
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The EAC established a Customs Union in 2005 and established a Common Market in 2010.
The bloc is working towards establishing Monetary Union, resulting in the establishment of a
Political Federation of the East Afan States. The aims and objectives of EAC are more in
line with what is envisaged by the 1991 Abuja Treaty. However, it is worth mentioning that
EAC has the potential to become fully integrated beforéthhean achieve its last desired of
Monetaryand Eonomic Union by 2034%° The EAC bloc has a population of 135.4 million
people and at USD 85 billion, thd Tichest African economy®! In addition, removal of
tariffs in the EAC member States is in full force. The EAC Customs Union is a unique
borrowed pactice from COMESA. The protocol of the EAC Customs Union was borrowed
from the COMESA Free Trade Area (FTA). With these developments the EAC can now be
considered to have become a zero tariff zétfe

Concerning the right of establishment, Kenya and misaare implementing a bilateral
agreement to allow citizens from each country to freely establish businesses in each country
in 2011253 The agreement alsabolished all work permit fees. In addition, Kenya is already
implementing a similar agreement witlyahda2%*

This is one regionvhich has made significant progress in terms of implementation of agreed
protocols. Important steps have been taken terms of harmonising imigration and
movement of peopléNork is being done towards harmonising qualificagi@md standards

so that trade is enhanced in the member st&fedowever, despite somaear progress in

this economic grouping, the main problems seem tmddéplicity wherealmost all members
belong to some other regional grouping, wiietduces thefeectiveness anéfficiency of the
integration effort. Therés need for EAC to focus on one REC rather than having members

belonging to more than onREC hence leading to a dissipation of resources and energy

260 |pid p 19

261 Constantine Mandat al Rorders: Social Interaction and Econderand Political Integration ahe

East African Community (201&http://cega.berkeley.edu/assets/cega_hidden_pages/5/Manda_Borders.pdf>

accessed 3 March 201b2

262 United Nations Economic And Social Coundglest Practic LQ 5HJLRQDO ,QWHHAdIODWLRQ LQ $IL
Ababa, Ethiopia, @ February, p 3

%63 ($8& U$QQH[ RQ WKH )UHH ORYHPHQW RI 3HUVRQVY
<http://www.eac.int/commonmarket/index.php?option=com_content&view=article&id=87&Itemid=137>

accessed 25 October 2015.

®4AGGLYV $EDED DQG (WKLRSLD p(LIJKWK 6HVVLRQ RI WKH &RPPLWWHH R
,QWHJUDWLRQ %HVW 3UDFWLFHV LQ 5HJLRQDO ,QWHJUDWLRQ LQ $IULFI
<http://repository.uneca.org/bitstream/handle/10855/22132/b10696192.pdf?sequence=1> abdesdseiry

2055p7

265 AU Commission, 8WDW XV Rl ,QWHJUDW /RG89 $IULFD 6,% ,9 1
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through duplication of bureaucracy, manpowendapolitical effort. The relative progress
achieved in the EAC could be partly due to its size. In all, there are five member states, which
make management and-oadination far less complicated unlike when the grouping has more
member states. Furthermotbe member states share similar political histories and cultural
values as well as common working languages in English and Swahili, which facilitates the

significant progress achieved to date.

4.3.3The Policy of the Free Movement of Workersn the EAC:

The EAC Treaty emphasis@d-operation in areas of immigration as an important factor in
creating East African Market. The easing of travel restrictions ensured that workers could

move freely within the bloc. Article 7 (1) (c) of EAC Treaty provided,

u Westhblishment of an export oriented economy for the Partner States in which there shall
EH IUHH PRYHPHQW RI JRRGV SHUVRQV ODERXU VHUYLFH

In addition, Article 76 (1) of EAC Treaty stated,

ffhere shall be estabhed a Common Market among the Partner States. Within the

Common Market, and subject to the Protocol provided for in paragraph 4 of this Article,

there shall be free movement of labour, goods, services, capital, and the right of
HVWDEOLVKPHQW ¢

FurthermoreAtrticle 104 (1) stated,

p7KH 3IDUWQHU 6WDWHYV DJUHH WR DGRSW PHDVXUHV WR DI
and services and to ensure the enjoyment of the right of establishment and residence of their
FLWLIHQV ZLWKLQ WKH &RPPXQLW\ 1

In March 20®, the EAC had a meeting of its High Level Task Force omégwtiations of

the Draft Protocol on the Free Movement of Persons, Labour, Services, Right of
Establishment and Residerf® Following up from the 2006 High Level Task Force, the
East African Comunity on 1 July 2010 ratified the Protocol on the Establishment of the
Common Market and article 5 of the Protocol deals with the free movement of four factors
which are: free movement of goods, free movement of labour, free movement of services and

freemovement of capital.

266 African Development Bank African Development Fund Eastern Africa Regional Integration Strategy Paper
2011- 9 KWWS Z7ZZ DIGE RUJ bIDOcHMeGISIRAyX SORDGYV DIG
Documents/East%20Africa%Z®20Rev%20RISP%20.pdf> accessed 1 March 2015, p 11
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Article 10 of the Protocol thatleals with the free m@ment of workers, providegmember

states guarantee the free movement of workers who are citizens of member states and that
there should be no discrimination against workers father member countries in the host

state

Article 10 further provides that the Partner States guarantee the free movement of worker of
member states within their territories and that there should bdisonmination of nationals

on grounds of nationalitin matters relating to employmenrtin addition, workers have the

right to take up employment in member states and there are provisions enabling the free
movement of familymembers such as spouse and childf@nUnder the Protocol,
employment in public seice is excluded unless permitted by a Partner State. In some
member states, Kenya and Rwanda, there are no work permit fees for East Africa nationals

working in these two countries.

The movement of persons is dealt with under Article 7 of the EAC Conhaoket Protocol

and there is community ID card that can be used by citizens of four Partner states excluding
Tanzania. In the light of these developments it can be argued that the East African
Community has made considerable progress as compared to d&er \Rth repect to
regional integration andhe free movement of persons and workers. It could equally be
argued thathe policy on free movemeint EAC has progressed towaritis goal ad it can be

a model for other REQsa Africa.

However,there is stl more progress to be made because the free movement of workers
policy in the EAC is still restricted to highly qualified professionals who in most cases would
be eligible to move anyway. Highly qualified people arenradvantagegbosition and with

more opportunities and the ability to migrate when compared with those who are less
qualified. The Protocol provides no justification or rationale for the restriction, which raises
the question as to why the free movement of workers policy is restrictedhly bigalified
people only.In the Common Market Protocol, the article does not mention highly skilled

workers but in practice the situation is differeft

267\ The East African Community Common Market Protocol for Movement of Labour Achievements and
&KDOOHQJHV RI ,PSOHPHQWDWLRQ RI & KH BURWRFROY KWW S
kenya.org/media/activities/EAC%20Common%20Market%20Protocol%20and%20Free%20Labour%20Mobilit
y%20Workshop/CMP%20Conference%20Report%20November%202012%20Nairobi.pdf> accessed 1 April
2015,p 3

268 John Bosco Kanyangoga (201Q), QW HJUDW LR Q O LldphizWih RAT: PaliyKChalenges and
5HFR PP H Q cOVUWsUiReépdfpnal Geneva Resource Centre, p 15

269Wandera Martin, 201Dp cit, p 5

86

27,



In as far as the EAC is concerned the free movement of workers is at least progressing at a
reasonhle pace and there are mechanisms for seeking justice in cases where citizens of EAC

are denied the right to free movement. But it should be noted that if they are not happy with
decisions made there appears to be no option at the regional level totappdatourts for

the time being. However, in the EAC, citizens have confidence in their regional courts. From

2005 to November 2015, a total of 126 cases were decided and judgements passed, averaging
more than 10 cases per year from 2010. Most cases Hangtdved judgements and other

rulings on community issues, followed by taxation cases where 18 cases wer€ 1iEaede

were few cases heard that involved common market issues such as issues of customs union
and fundamental and operational principlesh&f Community. A case in question is that of

Samuel Mukira Muhochi vs The Attorney General of the Republic of Ugahith was

decided against The Attorney General. Muhochi, a citizen of Kenya was denied entry into
Uganda and was arrested, detained andrieg to Kenya. He appealed the decision by
invoking the free movement of persons under the Treaty and Common Market Protocol. The
$SWWRUQH\ *HQHUDO FLWHG VHFWLRQ RI 8JDQGDTYTV &LW
1999 However, it was argued on the ag ODQWITV EHKDOI WKDW WKH 8JDQ
LQYDOLG E\ 8JDQGDTVY REOLJDWLRQV XQGHU $UWLFOHV
appellant entry into Uganda member state of EAC, was thred by the court to be

unlawful under Article 104 of Tety and Article 7 of Common Market Protocol and

therefore a breach of community 1&%.

210EAC Court of Justice. 2015. Court Decisioffetp://eacj.org/?paged+2414
211 Samuel Mukira Muhochi vs The Attorney General of the Republic of Ud@ada No. 5 of 2011)
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4.4 The Economiclintegration and Policy of Free Movement of Workers irLCommon
[Market for Eastern and Southern Africa ([COMESA)

4.4.1 Brief History of COMESA:

The COMESAwas establishemh December 1994ts most important focus is on the creation of

a large economic and trading unit that is able to dismantle some of the barriers standing in the
way of regional integratiohe membership of COMESA consist of the following countries:
Burundi, Comoros, D.R. Congo, Djibouti, Egypt, Eretria, Ethiopia, Kenya, Libya,
Madagascar, Malawi, Mauritius, Rwanda, Seychelfasdan, Swaziland, Uganda, Zambia

and ZimbabwegLibya is the only Maghreb country to participate in this organis&tion.

The mapbelow shows the member states of COMESA.

SourceCOMESA (208) 274

COMESA is an organisation with members belonging to other regional economic
communities”® For example, Djibouti, Eritrea, Ethiopia, Kenya, Sudan and Uganda are
members of IGAD regiomf which only Somalia is not a member of COMESA. Malawi,
Seychelles, D. R. Congo, Swaziland, Zambia and Zimbabwe are members of the SADC

272Alemayehu Geda and Haile Kebret (20Qf5 HJLRQDO (FRQRPLF ,QWHJUDWLRQ LQ $IULFCLC
and Prospects with a Case Study & 20 (6$ 9 al BAfd€@n Economies, Vol 17 Number 3, p 3

214Gary Clyde HufbaugiClaire Brune] Maghreb regional and global integration : a dream to be fulfflled

(Peterson Institute For institutional Economid&gshington)SBN paper978-0-88132426-62008 p 15

2"4Map of COMESA Member States,
[http://www.uneca.org/oria/pages/comes@ommonmarketeasternand-southernafrical, accessed on 261

2I5Regional Integration and the Overlag VXH LQ 6RXWKHUQ $IULFD )URP 6SDJKHWWL
<https://www.africaportal.org/dspace/articles/saegionatintegrationand-overlapissuesoutherrafrica-

spaghetticannelloni> accessed 7 March 20p%)
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region; whike Burundi, Kenya, Rwanda and Uganda are members of the EAC region. The
problem here is that the AtecognisesCOMESA, EAC, IGAD and SADC, organisations
that are central to the problems of duplication of membership. For SADC, only six members
out of thirtem are members of COMESAwhile IGAD and EAC have almost all the
members of the REC belonging to COMESA.

4.4.2 The Progressof Economic Integration in COMESA

In COMESA only four member states have signed the Protocol on the Free Movement of
Personslabou, Service, Right of Establishment and Residence and these include Burundi
Kenya, Rwanda, and Zimbabwe. Burundi is the onlyniner that ratified the Protocdlhe

rest are yet to either sign oatify the Protocol. Security threats have slowed down the
ratification and implementation of the protocol. In the meantime member states have agreed
on a number of programmes aimed at addressing some of the concerns such as a) joint
capacity building programme on immigration issugsthe establishment of a databam

the movement of persons, services and labour within the COMESA Region; and iii) the
revision andharmonization of laws on the basis of the COMESA Model Immigration Law.
There is flexibility on applying for visawithin COMESA; eight Member States cently

issue visas to citizens of other COMESA countries on araivide airport?’®

COMESA was born through a shared destiny, one ofAjenan solidarity and collective
selfreliance. Although its roots go back to the 1960s, 1978 saw the first stepisefo
establishment of a Preferential Trade Area for Eastern and Southern Africa, which started as
a subregional economic community with a commitment to upgrading to a common market
after 10 years. The Treaty paving the way for the PTA came into fort@8i2 after being
ratified by more than seven signatory states who were mainly members of the former
SADDC (Angola, Botswana Lesotho, MalawMozambique Swaziland, Zambia,and
Zimbabwe) PTA was the foundation stone for the establishment of a common mahieh

was achieved by the establishment of COMESA in 1993. It was envisaged that a larger
market size would allow for th/ KDULQJ RI WKH Undrtdge @ffi\deBtiRyPdndR Q
allow for greater social and economic-gperation. The transformatioffom PTA to

276 Status of htegration in Africa, $1A V), (2014) <http://ea.au.int/en/sites/default/files/SIA%20V
%?20En f.pdf> accessed 21 January 20p%,
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COMESA was in line with the objectived the Lagos Plan of Action and the Final Act of
Lagos of the Organisation of African Unity, whidnvisagedthe establishment of an
economic integration in which RECs, constituted the building blocks of Afrte@nomic

Community?’’

Most of the COMESA F R X Q Wddriorhiédg[in the 1980s and 1990s were dominated by the
state in aspects of production leaving the private sector to play a minor role. In the 1990s

there was significant economic declimethe COMESA egion with record falls ifgross

domestic produgbver a 26year period, low Foreign Direct Investment, falling exports and
high external debt’® One thing of note is that by 19g@30MESA included in its membership

15 countries classified as Least Developed Countries (LDCs) by Uxutisohs 27°

As per Abuja Treaty in 1991, in terms of regional integration, COMESA is at Stage 3, which
is the Customs Union levef?

On the other hand, ICOMESA, the main problem obstructing progressth® non
ratification of protocols by all member wotries. Out of seven states required fbe
implementation of treaties oimee movement of people, only 3 countries have signed the
treaties and there are specific reasons given by the other countries considering that the
heads of agreements were signed in 2001. However, COMESA has made significant

increases in intrgegional trade over the past few ye#¥s.

However, the COMESA Customs Union is a uniquacpce. The 14 member States
(Burundi, Comoros, DRC, Djibouti, Egypt, Kenya, Libydadagascar, Malawi, Mauritius

Rwanda Seychelles, Sudan, Zambia and Zimbab#xe except Ethiopia, Eritrea, Swaziland
and Uganda) represent a FTA and zero tariff zonsofpgo the regional trade liberalization

regime?®2

The main problem in COMESA is that of duplication of membership as has been highlighted
above. Although the intention was to harmonise the integration effort, this remains a

2T"COMESA, Harnessing Science and TechnoldgyDevelopmenf $QQXDO S5HBRUW

278 ooking BackEvolution of PTA/ICOMESA(2014)
[http://about.comesa.int/index.php?option=com_content&view=article&id=95&Itemid-Addessed on
20/02/2014

219 |bid

280 AU Commission, Status of Integration in Africa (SIAIAU 2013) p19

28lVincent Itai Tanyanyiwa and Constance Hakuna (2@gxit,p 9

28 Francis Mangeni and Wilson Chizebuk2013) The COMESA India Trade and Economic Relatififikey
Issues in Regional Integration Volumge278
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challenge because only six mieens out of the thirteen members of SADC are members of
COMESA. It would have been appropriate if the whole of SADC was to be integrated into
COMESA. But with SACU being in SADC, it becomes a big challenge to integrate
effectively into an organisation that not fully functional. For IGAD, the aim of integration

was to promote the objectives of COMESA and AEC, implying they envisaged economic
integration through COMESA. But with less progress on economic integration front, it
follows that those objectivesill take a longer time than expected to achieve. With EAC well
established, the lack of progress in other regions would not be of too much concern to them,
which further weakens the progress on integration. A further example is that of Botswana,
Namibia aad South Africa who all belong to SACU but who still have not ratified the SADC
protocol on free movement of workefS. Having member states who already belong to
successful RECs can hinder progress in the newer RECs should those member states decide

that t is not in their best interests to ratify the protocols.

4.4.3The Policy of the Free Movement of Workersn COMESA

Article 164o0f COMESA treaty provides:

1. The Member States agree to adopt, individually, at bilateral or regional levels the
necessarynmeasures in order to achieve progressively the free movement of persons, labour
and services and to ensure the enjoyment of the right of establishment and residence by their
citizens within the Common Market.

2. The Member States agree to conclude a Pobtoa the Free Movement of Persons,
Labour, Services, Right of Establishment and Right of Residence.

3. The Member States agree that the Protocol on the Gradual Relaxation and Eventual
Elimination of Visa Requirements within the PTA adopted under the REBAyTshall remain

in force until such time that a Protocol on the Free Movement of Persons, Labour, Service,

Right of Establishment and Residence enters into féfce.

This Article confers very clear rights on labourers (i.e. migrant workers, which enbloith
job seekers and workers who have already been offered employment in the host State before
leaving their country of origin) to move freely within the COMESAe completion of the

COMESA policy is regarded as a lotgrm objective, with the free moneent of persons,

283 John O. Oucho and Jonath@rush(200) P&RQWUD UHH ORYHPHQW 6RXWK $IULFD DC
SURWRFROVT [\I4B. RubnbaR3GHAN 200 Project Musep 143
284 Article 164 (1) (2) (3) of th Common Market for Eastern and Southern Africa treaty
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establishment of a monetary union, including right of establishment, to be fully achieved by
the year 2025. COMESA is implementing a Protocol on the gradual relaxation and final
elimination of visa requirements and a Protocol on the freeement of services, persons,
labour, and the right of residence and establishment. Therefore, under the objective of the
agreement COMESA provided for full labour mobifffy. However, on the ground less
progress has been made in this region in terms ibfinat Protocol on the free movement of
workers?8® Only Burundi ratified the Treaty and only four member states signed it (Burundi
Kenya, Rwandand Zimbabwe.?8” Reasons cited include security concerns especially with
movement of labour. There is also knoterbe a general tendency of wait and see adopted by

those member states that have not yet ratified the T¥&aty

COMESA is one of the largest regional economic blocs in Africa and the member states also
belong to RECs where thpolicy onmovement of pers@or workers is at least clearaych

asin EAC and SADC. The duplicity of membership has led to the COMESE&-SADC
Tripartite agreement, which wasstablished in 2005 and agreed for implementation in
2008%%° The key focus of the Tripartite agreement @ dchieve harmonisation and
improvement of the functionality of the regional trading arrangements and programmes and
addressing challenges of overlapping membership through harmonisation of programmes in
the three RECs. One of the objectives of the Trifgadgreement is to ensure the free
movement of business persons and facilitating the conduct of business. It can be suggested
that if harmonisation is achieved through the Tripartite agreement, free movement of workers
within the three RECs would be achéel. However, this will require effective

implementation of the provisions on free movement of labour.

Progress inCOMESA has been limited because member states belong to more than one

regional community. The lack of progress is a cause for concern beohudke adverse

285 Julia Nielson(2002, Eurrent Regimes for Temporary Movement of Service Providers, Labour Mobility in
5HJLRQDO 7U D G,HOEOL HHMNED2002 P 9
286 ORKDPHG 6DWE DQG 0XVéhWalislation ConsaenBi& Iténational Migration in Central

ODJKUHET KWWS VWDJLQJ LOR RUJ SXEOLF OLEGRF LOR %
7
2B 2VHPR MYUHVK &RPPLWPHQW WRZDUGV )UHH ORYHPHQW RI 3t

<http://www.comesa.int/index.php?option=com_content&view=article&id=1003fceshmitmenitowards
freemovementof-persondan-the-region&catid=5:lateshews&Iltemid=41> accessed 26 January 2015
288 COMESA 2015. Fresh commitment towards free movement of pgiadhe region
http://www.comesa.int/index.php?option=com content&viewisk&id=1003:freshcommitmenitowards
[free movemeniof-personsn-theregion&catid=b5:lateshews&ltemid=4Jaccessed on 24/07/2014

289 COMESAEAC-SADC Tripartite, (COMESAEAC-SADC, 2005) fattp://www.comesa@acsade [
[tripartite.org/about/backgroupdaccessedn 29 July 2014
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impact which this could have on the progressive development of the policy on the free
movement of workers. The lack of genuine progress on the harmonisation effort means that

progress will continue to be very slow, if not limited

4.5 The Economicintegration and Policy of Free Movement of Workers'n
[Maghreb Union (AMU)

4.5.1 Brief History of AMU

Another significant African regional union is the North African Arab countries, which consist
of Algeria, Libya, Morocco, Mauritania andunisia. The Arab Maghreb countries took steps

to enhance regional integration with the creation of the AMU in February 1989.

These countrieshare a commoaulture, language and religion. North African countries are
mostly Arabic countries anthe region $ relativelymore developed than the rest of the

continent.

The main aim oAMU is to promotecooperation and integration in the region. The preamble
of Treaty Instituting theAMU provides,?%°

In response to the deep and firm aspirations of these peaptetheir leaders to establish a
Union that would reinforce the existing relations and provide them with the appropriate ways
and means to gradually proceed toward achieving a more comprehensive integration among

themselves.
The aims of AMU are:

u 6 W U HiqgJdhe Ked of brotherhood which link the member States and their people to one

another;

Achieving progress and prosperity of their societies and defending their rights;
Contributing to the preservation of peace based on justice and equity;
Pursuing a cemmon policy in different domains; and

Working gradually towards achieving free movement of persons and transfer of services,
JRRGV DQG FDSLWbHO DPRQJ WKHPT

2% Treaty instituting the fab Maghreb Union (with declaratior§oncluded at Marrakesh on 17 February 1989
291 Article two of Treaty instituting the Aab Maghreb Unionw(ith declaration)Concluded at Marrakesh on 17
February 1989
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It is clear that the main objectives of the AMU Treaty are to strengthen all forms of ties
among Menber States in order to ensure regional stability and improve policy coordination
as well as to facilitate the free circulation of goo@srsons,services, and factors of
production among them. However, there are some issues which have affected trss miogre

regional integration in AMU3% as will be seen in the chapter on challenges of integration.

The following map shows the location of the AMU and its member states.

Source:UMA - Arab Maghreb UnioA®

45.2 The Progressof Economic Integration in AMU

It would be important for policymakers to assess whether the creation of the AMU has indeed
contributed to improving and enhancingg taconomic and financial relationship that tie the

Arab Maghreb countries together. If the evidence is in the positive, then strengthening the
AMU could serve as a good example for pushing forward the agenda of effective regional

integration.

In this regon there is lack of adequate transport infrastructure. On the other hand, only
Morocco has an open skies polityowever,at the initial stage the member states aimed to
reach common position on foreign affairs and national defence. A custom union waedplan

by 1995, and eventually an economic common market by 2000. However, political tension

22Claire BuQHO & MODJKUHE UHJLRQDO LQWHJUDWLRQ ,Q ODJKUHE UH
WR EH |Xe0.1& CMHdfGafier and C. Brunel. Washington, [p.CO

293 Maghrel The Equestrian Tradition of Northern Afrifattp://www.uneca.org/oria/pages/uragabmaghreb |
[unionjaccessed on 11/11/2014
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erupted between Morocco and Algeria over Western Sahara. This led to the closure of the
border between the two countries in 1994 and became very harmful to thatintegiffort

because the two countries accounted for about 77 percent of the AMU population. These
political tensions hindered commercial and labour relation among other member states.

Because of these political tensions the initial plans of AMU were ra@héeved®

The table below is evident by the comparison of the economic performance of AMU member

countries and the region from 1989 and 2007.

Trade between Maghreb countries in comparison with total trade of the countries

Country Population | Population | GDP($ | GDP($ | Trade % | Trade Trade | Trade | Trade | Trade | Total Total
2007 Billion) | Billion) | Maghreb | Maghreb | EU EU USA trade trade

1989 (Millions) (2007) (1989) | (2007) | (1989) | USA | (%GDP) | (%GDP)
(million s) 1989 2007 (1989) (2007) | 1989 2007
Maghreb 63.5 84.1 114.5 302.6 1.3 1.3 69.7 59.4 7.8 11.3 41.8 72.6
Algeria 24.7 34.0 52.6 125.2 1.6 1.3 65.3 47.6 15.5 22.3 34.6 67.7
Libya 4.6 6.1 25.1 66.0 2.2 3.1 815 71.6 0.5 6.6 51.8 20.9
Mauritania | 1.9 3.0 11 2.7 1.2 6.0 56.1 33.6 3.7 5.1 72.0 118.1
Morocco 24.7 30.5 25.5 72.8 2.6 2.1 62.5 59.6 6.9 3.7 345 64.3
Tunisia 7.9 10.3 10.1 34.2 5.6 6.6 70.1 73.0 3.8 2.4 74.8 98.6

Source: Direction of trade statistics, IMF, 2008; World Economic Outlook, 2007

The table showthe level of trading transactiomsnong the Maghtecountries in relation to

the total trade of the countries before and after the Uhieation. The population of the
countries has increased within the period of 18 years (188%) as suggested in column 2
and 3 of the tablen Maghrebthe totalpopulation of the region roseom 63.5 million to

84.1 million. In addition, during the same period the corresponding economic prosperity of
the region represented by the Gross Domestic Product (GDP) ($) rose from Billiogh5o
$302.6Billion.2% This reflected in all the countries of the region with Morocco having the

highest growth rafé® because of this trade value as percentage of GDP among member

294 jacob Mundy Algeria and the Western Sahara Dispfliehe Maghreb Center Journal, Issue 1,
Spring/Summer 20)® 10

2% Claire Brunel (2008Dp cit,p 7

2% Ali F. Darrat & Anita PennathyrA (2002): Are the Arab Maghreb countries really integratable? Some
evidence from the theory of cointegrated syst§Review ofFinancial Economics 11 (20029 90,
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countries was expected to witness a corresponding growth due to the creation of the union
followed by theelimination of trade barrier and improvement of trade across the border.
However, the trade volume among member states remained 1.3 % of GDP in 1989 and in
20072°" The figures for individual countries indicated that some countries witnessed a
decline in coresponding trade in the period as seen in the two largest economies, Algeria and
Morocco. However, the other countries recorded slight growth over the period. It appears that
18 years after the creation of the AMU there has been no enhancement of the trad

relationship between member states.

Furthermore, the table also shotlat tradeamong the Maghreb countries was very small in
comparison with EU and USA.

Trade between Maghreb countries is about 3% of their total foreign trade, one of the lowest
regional rates in the wordef. A report by the World Bartk® considers high tariff barriers to

be among the maifactors restricting economic integration in this region. The report goes

to say that tariffs in the Maghreb countries are almost double the wiahdaréf®. At the

level of railway and motorways, the closed borders betwdgeria and Morocco have

affected cros®order transit and in consequence lechftourishing of smuggling activities

The lack of regional imgration in Maghreb also led touch dependence of the five North
$IULFDQ FRXQWULHY RQ (XURSH ,Q WKH FDVEUrBdeiGEERURFFR
75% and 60% respectivef{!

Severalanalysts estimate the ndtaghreb imports cost 2.points of GDP growth of each
state®*? which costs the region 220,000 job opportunities anntfdlize lack of integration

in the region is also harmful to attracting Foreign Direct Investments (FDI), which are
necessary for job creation.

https://www.researchgate.net/publication/2226/ 1Are _the Arab Maghreb countries really integratable S
ome_evidence from the theory of cointegrated syséeaessed 22/4/201580

297 Claire Brunel (2008Pp cit, p 11

2%8QLWHG 1DWLRQV (FRQRPLF &RPPLVVLRQ IRU $IUWevbpnehtLFH IRU 1RUW
FKDOOHQJHV DQG SULRULWLHYV IRU WKH UHYLYDORBRdatMbddcebR DO LQWHJL

http://www.uneca.org/sites/default/files/uploaded |
documents/RCM/reunion_de concertation avec luma et lesngigdf, accessed on 12/04/20155

22X 7KH :RUOG %DQN u(FRQRPLF ,QWHJUDWLRQ LQ WKH ODJKUHET 7TKH |
300 |bid, p 5

MgDUQHIJLH 0OLGGOH (DVW &HQWHU M5LVNV RI1 O0D,atege 120100 FHV VLY H
qhttp://carnegiemec.org/publications/?fa=408&ccessed 25 March 2014

302 |pid

303World Bank Middle(DVW $QG 1RUWK $IULFD 5HJLRQ ,QWHPUIDMVELRQ ,Q 7KH 0DJ
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The closure of the border between Algeria and Morocco in 1888l very detrimental to
progress on economic integration in AMU because the two countries account for
approximately 77percent of the AMU populatiort®Only Tunisia allows free entry to its
territory by citizens of all the other member states of AMU, fremvement of people is
between three member countries, which include Libya, Morocco and Tunise.further
development,rn 1992, the UN Security Council imposed an air and arms restriction on Libya
in connection with the bombing of Pan Am Flight 103 ®88. The other four AMU
members decided to implement the Security Council decision leading Libya to boycott the
AMU. And recently, in a very serious and negative development for regional integration in
AMU, Tunisia announced its intention to construct & 16n (100 miles) wall along its
border with Libya in response to terror attack on a beach by a Tunisian gunman who is
believed to have received training in Libifa.

The situation so far shows that this region does not properly implement and respecitthe spir

of the Treaty instituting the AMU, which aims to:

ptrengthening ties of brotherhood which link the member states and their people to one
DQRWKHUTY

The above examples of difficulties can be argued to account for the relative lack of progress

with AMU integration. Hence, some commentators are of the view that there is an urgent
need to address the difficulties and find effective solutions. The closure of the Algerian
Moroccan border undermines the free movement of workers, as there is need for migrant
workers to cross the border at various points rather than having to cross by air. In addition,
WKH $UDE 6SULQJ XSULVLQJ KDV FUHDWHG IXUWK¥®U XQFHU

The Libyan revolution, which led to the fall of Gaddafi, has had aatieg impact on the
7XQLVLDQ HFRQRP\ SDUWLFXODUO\ LQ 7XQLVLDYV VHF
Libya. The unstable economic situation in Libya has thus affected the Tunisia economy

304 Maghnia Crossing the Uncrossable Border , Mission Report on the Vulnerability &ahanan Migrants
and Refugees at the Algerian Moroccan Border, December 2013Medtiteranean Human Rights Network,
p 13
305 Tunisia to build 'antterror' wall on Libya bordethttp://www.bbc.co.uk/news/worldfrica-33440212,
accessed on 12/07/2015
306 The Union of the Arab Maghreimd regional integration: Challenges Bnospects,
http://epthinktank.eu/2014/01/16/tumionof-the-arabmaghrebandregionatintegrationchallengesand |
prospectgaccessed on January 16, 2014
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severely. During the Libyan revolution over 60,000 Tunigsisigrant workers returned to
Tunisia within the space of a few days and about 700,000 to 900,000 Libyan nationals sought
refuge in Tunisia at the same tiffé.On the other hand, Libya after the revolution has
imposed visa restrictions on Algerians, Moroccdbgyptians, Syrians, Sudanese, Chadians
and nationals of Niger. However, Tunisians is exempted from entry visa restritfidiss

new policy by Libya has clearly been a setback for AMU objectives because many of the
countries and individuals affected bye visa requirement are member states and citizens of
AMU.

On the other hand, Mauritania has made some progress by providing guarantees of equal
treatment between Mauritanian and foreign individuals, which means that foreigners in the
country includingAMU citizens receive the same treatment as Mauritanians. This policy also
extends to freedom of establishment and capital investment, freedom to transfer foreign
capital, and the ability to transfer the professional income of foreign employees. AMU
citizens, businessmen and investors are well positioned to take advantage of these policies. It
may therefore be argued that the new direction taken by the Mauritanian government is a
positive step for regional integration in the AMU, and that other membes statght to

adopt similar policied?®

Furthermore, unlike the other RECs, AMU has no relationships with the AEC. It has not yet
accepted the Protocol on relationships with the AEC. Additionally, accotdit§91 Abuja
Treaty, AMUis still at the prePTA lewel.31°

Nevertheless, AMU has been described by the AU as a pillar of African integtdtion.

7 (PDQXHOH 6DQWL 6DRXVVHQ %HQ 5RPGKDQH DQG 6DIRXDQH %HQ $LVVD |
2SSRUWXQLWLHYV IRU 7XQLVLD"Y $IULFDQ 'HYHORSPHQW %DQN -DQXDU\ -L
309bid, p 6

S® (FRQRPLF &RPPLVVLRQ )RU $IULFD pu%HVW 3UDFWLFHV LQ 5HJLRQDO ,
6-8 February 2013, p 7

310 AU Commission, Status of Integration in Africa (SIA IV). (AU 2013) p 19

SI1&DOHVWRXV -XPD p7RKOIMEXUDQ YOIV ROKDIAAUNREDsity Pre$s, 2ALE) 22D
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4.5.3The Policy of Free Movement ofWorkers in AMU

The objectives of Treaty Instituting the Arab Maghreb Union are:

Strengthening the ties of brotherhood whiictk the member States and their peoples to one
another;

Achieving progress and prosperity of their societies and defending their rights;
Contributing to the preservation of peace based on justice and equity;

Pursuing a common policy in different dongimnd working gradually towards achieving

free movement of persons and transfer of services, goods and capital amotig them

Apart from the Treaty that was signed in 1989, there was no protocol facilitating the free
movement of persons that was put in pland what followed were agreements at a bilateral
level which facilitated the free movement of persons. The rfreegement of persons st
guaranteed or facilitated by any signed multilateral agreement instead the movement of
persons including workers selective and obtained through bilateral agreements signed by
the member stateShree bilateral agreements exist but they do not cover all member states.
The three bilateral agreements are between Tunisia and Morocco, Tunisia and Algeria, and
Tunisia andLibya3!3 Citizens of the states concerned are guaranteed the right to employment
in the countries to the bilateral agreements. Citizens of the signatory staaésoaakowed to
exercise any industrial, business or farming actigityany other recognideprofession. But

only the bilateral agreement between Tunisia and Morocco states that right to employment is
guaranteed migrant workers from Tunisia in the same way as nationals with same rights and
obligations3!* In the bilateral agreement between Tungsia Libya, the rights applicable to

host state citizens apply to the citizens of the other country. As far as economic integration is
concerned, less progress has been made and no efdrédrm made towards establishing a
multilateral agreement that cens all the countries. With the exception of the 1991 agreement
between AMU member states on social security, no other specific agreement or convention
deals with the subject of worker migrati®i.That could be due to the fact that there are
political disggreements between two of the member states that have led to the closing of the

border between Algeria and Morocco, which could explain why the countries of this union

312 Article 2 oftreaty instituting the Arab Maghreb Union (with declara tion). Concluded at Marrakesh on 17
February 1989

313 Mohamed Saib Musette,( 2008p cit,p 31

314 bid

351bid, p 0
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have opted instead for bilateral agreements. Therefore, if free movement of workeos is to
achieved there is a need to have a comprehensive and effective agreement that covers all

member states'®

However, once again political instability has presented the main difficulty in thisegidn,

for example Arab Spring which saw leaders beimgrthrown in Libya, Egypt and Tunisia.

The Arab Spring uprising has created further uncertainty about regional and economic
integration in the AMU’ The Libyan revolution, which led to the fall of Gaddafi, had an
adverse impact on the Tunisian economytipalarly in 2011. There was a result of the
return to Tunisia of over 60,000 Tunisian migrant workers in a few days. However, the new
governments in Libya and Tunisia agreed to work towards ensuring that citizens of both
countries enjoy the right to frdem of movement as otherwise the economic integration
project will be affected serioush® On the other hand, Libya after the revolution has
imposed visa restrictions to Algerians and Moroccahslowever, Tunisians are exempted
from entry visa restrictiong view of the bilateral agreement between Libya and Tunisia.
Visa requirements have clearly affected the progress of AMU integration and objectives.
Nevertheless, one of the reasons why there appears to be slow progress in-ibigosub
concerning intgration could be that three of the member states (Libya, Tunisia and Morocco)
have bilateral agreements concerning movement of its citizens with European countries
which they have all been ratified. However, there has been very limited progress in terms of

promoting the policy on the free movement of persons and workers within AMU itself.

AMU countries need to overcome their political difficulties and endeavour to work together
to transform their bilateral agreements into a multilateral framework to &chieleast the

goals contained in Article 2 of Treaty Instituting the Arab Maghreb Union. On the other
hand, there is need for greater clarity within the legal framework, which could further

enhance and protect the principlefree movement of workers this subregion.

316 |bid, p 32
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%9%.pdf> accessed 6 February 20030
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4.6 The Economiclintegration and Policy of Free Movement of Workers inSouth
African Development Community (SADC)

4.6.1 Brief History of SADC

The aim of SADC is to promote sustainable economic growth and -socimmic
development thnagh efficient productive systems, deepefoperation and integration, good
governance and peaceful -egistence among member countries. The member countries
include the following: Botswana, Democratic Republic of Congo, Lesotho, Madagascar,
Malawi, Mauritius, Mozambique, Namibi&geychelles, South Africa, Swazilandnited
Republic of Tanzania, Zambia and Zimbab#®SADC has a population of 277 milliér

and a combined Gross Domestic Product (GDP) of US$575.5 bitfion.

The following map shows SADC locatioi’?

Source:SouthAfrican History Online (2015)

$20Eric G. Berman and Kerry MazRegional(2012)Op cit,p 55

321SADC RegionalMulnerabilty Assessment and Analysis (RVAA) Synthesis Report (2013)
http://www.sadc.int/files/3114/1172/2871/SADC _Regional éuability Assessment and AnalysiSRVAA |S
ynthesis Report 2013.gddEcessed on 13/3/2015, p 16

322Colin McCarthy (2014)industrial policy in Southern African Regional Integration and Developfhent
(Stellenbosch: tralafittp://paulroos.co.za/wpontent/blogs.dir/12/files/2014/05/S14WP0220ddCarth
[Industriatpolicy-in-Southen-African-regionatintegrationdevelopmen0140508fin.pdflaccessed on
13/3/2015p 5

323 Southern AfricarDevelopment Community (SAD@ittp://www.sahistoryrg.za/organisations/southern |
|africandevelopmentommunitysadd, accessed on, November 20, 2014
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4.7.2 The Progressof Economic Integration in SADC

The main objective of SADC treaty t®, promote sustainable and equitable economic
growth and socioeconomic development that will ensure poverty dideviaith the ultimate
objective of its eradication, enhance the standard and quality of life of the people of Southern

Africa and support the socially disadvantaged through regional integration;

Even though, the SADC Treaty doest provide a clear andethil plan for integration, the

detail was provided in the Regional Indicative Strategic Development Plan (RISDP) of 2003.
7KLV VWUDWHJILF SODQ VKRZV WKH SURMHFW IRU 6%$'&Y
establishment of a free trade area by 2008, a msstmion in 2010, a common market in

2015, monetary union in 2016 and a single currency in Z818.

In SADC, the entry of citizens from a member country onto the territory of another member
country is not subjected to obtaining a visa for a maximum pefiodnety days per year.

Authorization to reside in the territory of a member country must be obtained by applying for
a permit from the authorities of the concerned country in conformity with the legislation of

the Member State in questiéfs.

Despitehaving several Articles that focus on economic integraioch asArticle 5, 21, 22
and 23%?” SADC avoided inclusion of a policy on the free movement of workers and instead
maintained restrictions on movement, with South Africa being in the forefront of fingtés

territory from the free movement concept.

324 Article 5(a) of SADC Treatyof Establishing SADC

325 Trudi Hartzenberg (201Xp cit,pp 5-6

326 AU Commission, (ptatus of Integration in AfricéSIA 1V). (AU 2013){p 13

327 Article 5, the objectives of SADC shall be to a. promote sustainable and equitable economic growth and
socioeconomic development that will ensure poverty alleviation with the ultimate objective of its eradication,
enhance the standard andality of life of the people of Southern Africa and support the socially disadvantaged
through regional integration; Article 23Areas of ceoperationl. Member States shall cooperate in all areas
necessary to foster regional development and integratidgheobasis of balance, equity and mutual benefit. 2.
Member States shall, through appropriate institutions of SADC, coordinate, rationalise and harmonise their
overall macreeconomic policies and strategies, programmes and projects in the areas of ogpetidle 22
+Protocols: 1. Member States shall conclude such Protocols as may be necessary in each-apaaifag

which shall spell out the objectives and scope of, and institutional mechanismsdperetion and integration;

and Article 23Stakeholders 1. In pursuance of the objectives of this Treaty, SADC shall seek to involve fully,
the people of the Region and key stakeholders in the process of regional integration.
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However, since there are at the moment differences in the laws of member states, the power
given to the host state under article 27 of the SABGocof?®appears as a weakness in
community lawas each memibestate can enact laws it deems necesgdaymonisation of

state (internal or domestic) lawstieerefore called for and is really a very important issue.

The SADC region has also experienced its problems with disputed elections in some member
countries like, Madagascar, Mozambique, Malawi and Zimbabwe. Furthermoog all
members have ratified protocols dealing with the economic integration. The problems in
SADC are also found in other unstable econamgions where progress towards integration is
moving at a very slow pace (if not halted). In the SADC there was the case where Zimbabwe
was unhappy with the decision of the SADC Triburilike Campbell and others v
Government of Zimbabweyhich went against the governm&fit The Tribunal became
unpopular &er passing a judgment in favour of white farmid by the late Mike Campbell,
whose land was seized by the Government of Zimbabwe in 2000. The judgement led to
protests by Zimbabwe that its sovereignty was being underriif@dhhappy with the
decision,the SADC Tribunal was suspended in 2012. This showed the lack of the strength of
the regional institution meant to implement agreements or protocols. Where a Tribunal is
suspended because a member statetifappy with its decision this shows that Afratdl has

to do a lot if integration is to be achieved. In a new development the SADC Tribunal was
restructured this time with a permission of hearing disputes betweenksittath individuals

not allowed to bringcases against their governments to fhébunal. Restricting the
jurisdiction of a tribunal to hearing onlyterstate cases flies in the face tbe goalsof
economic integratiarin contrastjn the EU the most important aspettintegrationwasthat it
conferredlegal standingon private ndividualsto bring cases in national courts under the
principles of direct effect, indéct effect and state liability with a view to enforcing the rights

of free movement ithe EU33!

RECs should play a critical role in ensuring that member states coaifblypolicies on

integration, and with the legal and institutional framework for promoting the free movement of

328 Article 27-Complementary Measures states that in order to assks inforcement of the Protocol on Free

movement of persons, State Parties shall put in place such immigration, police, or other seopetaton

arrangements as may be deemed necessary

329 Mike Campbell (Pvt) Ltd and Others v Republic of Zimba{®42007) [2008] SADCT 2 (28 November

2008)

3¥05D\ 1GORYX U6DGF 7TULEXQDO EDFN ZLWK PDQGDWH UHGXFHG WR
2014) thttp://www.bdlive.co.za/africa/africannews/2014/08/20/stibtinatbackwith-mandatereducedto- |

[interstatecasep 20 August 2014
331 |bid

103



persons3? The inability of SADC to take effective measures against a defaulting member
would seem to suggest that the organisation as a whdleie to serve the interests of the
leadership rather the interests of the citizens. Zimbabwe should have been at least sanctioned
or banished from SADC to show that the organisation is there to serve the interests of the
citizens. The suspension of thdabunal because the Zimbabwe government did not agree with

the ruling serves to reinforce weaknesses in the legal and institutional framework of SADC in

its quest to be a fully functioning REC.

4.7.3The Policy of Free Movement of Workers inSADC

The SADC was establishetthrough the reorganisation of tis®uthern African Development
Coordination ConferencEADCC and was achieved by the SADC declaration and treaty
signed in Namibia in 19922 With the signing of the Treaty, SADC ceased being a
conferenced being a development community with an agreement to further integration of the
community.33* The SADC Treaty, its protocols and programmes clearly emphasise the duty
to promote interdependence and integration for harmonious, balanced and sustainable
develpment of the region, with the need to mobilise resources to promote economic
integration. Furthermore, the objectives of the bloc are to increase regional and international
trade for the achievement of economic growth. It is also worth mentioning thatajbety

of the countries in this bloc are English speakitdn order to foster the interdependence of
regional economies and allow for movement of workers in theegibn, the 2005 Protocol

on the Free Movement of Persons in SADC was signed and A3tafi¢he protocol provides

the following with the objective of conferring on every citizen of SADC:

a) the right to enter freely and without a visa the territory of another Member State for a

short visit;
b) the right to reside in the territory of an@thMember State; and

c) theright to establish oneself and work in the territory of another Member State.

332 Ashimizo Afadameh$ GH\HPL DQG (YDQFH .DOXO D -examininggl$e Regal\ind 5H
INSWLWXWLRQDO $QDWRP\ RI WKH 6RXWKHUQ $IULFD QMotittIHO RSPHQW &R
Regional Integration in Southern Afri¢@ralac, 2011) p 147

333 SADC Declaration, Treaty and Protocol of the Southern African Develop@@mmunity, (SADC]1992) ,

p5

38 7KRNR .DLPH M6$%'& DQG +XPDQ 6HFXULW\ )LWWLQJ +XPDQ 5LJk
Security Review 13(1). 2004, p 109

335 Original members of SADC were: Lesotho, Swaziland, South Africa, Malawi, Zambia, Zimbabwe, Namibia,
Mauritius, Botswana, Seychelles and Republic of Tanzania.
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Article 2 provides for the progressive abolition of controls on movements of citizens of a

Member State at an internal border with another Memlzge St

This showthat similar to the case of ECOWAS, legal provisions are in place for the free

movement of people, but hawey are enforced in practice is another matter.

In August 2005, the SAD®rotocol on Movement of Persdiwas adopted and subject to
ratification by at least nine of member stat@sThe Protocol was in line with the completion

of the SADC Treaty and in promoting the AU objective of encouraging the free movement of
persons in African RECs. The Protocol was developed with the aim gfessively
eliminating obstacles to the movement of persons within the region. One landmark of the
Protocol was Article 14, which provided that within three years of entering the Protocol,
citizens of member countries did not need a visa to enter couafrree@mber states for a
period of 90 days. This represented a major achievement for citizens of SADC though people
intending to benefit under this policy by migrating to another member state needed to provide
evidence of means to support themselves arall@sin possession of valid travel document

such agpassport.

However, it can be stated that the 2005 SADC Protocol was specifically tailored for the
movement of persons rather than workers. Althougjmémbersvho signed and adopted the
Protocol, it wasatified by only six members when it should have been ratified by at least two
thirds (9 member states) for it to be harmonised in domestic ¥#f#sshould be mentioned

that when the 1996 original draft protocol facilitating the free movement was prepared
Article 23 of the draft clearly focused on the free movement of workers but was dropped in
the final document adopted at the insistence of South Africa, Namibia and Botswana who felt
they did not want to open up their borders to be swamped by peoplegseaik >3° From

the perspective of integration, it represented a missed opportunity for SADC opting to go for
movement of persons rather than workers, which could have had wider repercussions for the
whole continent because the other regions were likedgltpt the free movement of workers

instead person by taking the lead from SADC. The abandonment of a specific policy on the

336SADC, Protocol on Facilitation of Movement of Persons (20@8)August 2005)

[http://www.sadc.int/documenisublications/show/800acessed on 29 July 2014

BT9LQFHQW :LOOLDPYV U, Q 3IXUVXLW RI 5HIJLRQDO &LWL]J]HQVKLS D
LQ WKH 6RXWKHUQ $IULFDQ 'HYHORSPHQW &RPPXQLW\Y 3ROLF\ ,VVXHV
March 2006, pp-B

3WHGULDQ .LWLPER H,V LW 7LPH IRU 2SHQ %RUGHUV LQ 6RXWKHUQ
ORYHPHQW LQ 6%$'&f %UHQWKXUVW 'LVFXVVLRQ 3DSHU BWUHQJIWK
339 |pid
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free movement of workers appeared to have had a negative impact on the momentum towards
integration with only a few member statesifying the protocol (South Africa, Mozambique,
Botswana, Lesotho and Swaziland} Zambia only ratified it in 2013 with the aim of
increasing tourism rather than economic integrattéAs of 2015 it has been ten years since
the SADC Protocol on Free Movemt of Persons was adopted and not all members have
ratified the protocol highlighting the challenges and obstacles obstructing efforts to achieve
regional integration and free movement pérsons not to mention workers (Angola,
Democratic Republic of Colmg Madagascar, Malawi, Mauritius, Namibia, Seychelles,
Tanzania and Zimbabwe, still have not ratified the Protoédl)The precise details of the
application of the policy on movement of workers was left to be dealt with under national
laws although citizes are allowed to move under articled4SADC protocol on facilitation

of Movement of Personshile the right of establishment is provided under Article 18.

The use of bilateral agreements for labour movement within SAD@articular South

Africa, means that adoption of a communityide policy on free movement of workersill

be more difficult to achieve because those member states with bilateral agreements would be
very reluctant to jeopardise the benefits which they and their citizens currentyyusger

such bilateral agreementS. However, by failing to allow the free movement of workers
within the SADC region, South Africa had to cope with shortages of highly skilled labour.
Furthermore a lot of differences exist in national laws regarding tewnt of skilled

workers when the region was supposed to be harmorifing.

340 |bid

341 Lusaka Times,dambia agrees to fremovement of persons in SADC regifii.usaka Times (Lusaka 27

March 2013) |http://www.lusakatimes.com/2013/03/27/zamb@reego-free-movementof-personsin-sade|

[region]accessed on 29 July 2014

32 _RKQ 2 2XFKR DQG -RQDWKDQ &UXVK H&RQWUD JUHH ORYHPHQW
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343 Adrian Kitimbo, (2014)Op cit, p 6
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4.8 The Economiclintegration and Policy of Free Movement ofWokers in|Economic
[Community of West African States (ECOWAS)

4.8.1 Brief History of| ECOWAS)

Theidea of the creation West African community first came from President William Tubman
of Liberia in 1964 However, his call came to nothing.

In April 1972, President Gowon of Nigeria and President Eyadema of Togo again called for
the creation oECOWAS On 28 May 1975, 15 West African countrigned the treaty for

an ECOWAS (Treaty of Lagos). The protocols launching ECOWAS were signed in Lomé,
Togo, on 5 November 1976. In 19Cape Verde joined ECOWAS, i in 2002 Mauritania

left it. ECOWAS was desigited one of the five regional pillars of the African Economic
Community (AEC). Together with COMESA, ECCAS, IGAD, and SADC, ECOWAS signed
the Protocol on Relations between the AEC and Regional Ecor@onienunities (RECS) in
February, 1998.

The following ma shows the location of the ECOWXAS

SourcellOM (2014)346

345 Mariama Awumbilagtal p$FURVYV $UWLILFLDO %RUGHUV $Q DVVHVVPHQW RI OLC
U H J L(Rt@rfational Organgtion for Migration (IOM)D14)p 7
348 |bid, p 7
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4.8.2 The Economiclntegration in ECOWAS

7TKH $LPV DQG 2EMHFWLYHV RI Fto lpbDidte Cdop&vakidh gnti2:$6 LV
integration, leading to the establishment of an economic union in Wes# Adrorder to

raise the living standards of its peoples, and to maintain and enhance economic stability,
foster relations among Member States and contribute to the progress and development of the
$IULFDQ &BQWLQHQWY

Thus the ECOWASobjectives is to pronte regional economic stability, develop the
standard of living of their people, promote freedom of movement of persons, capital,
services, agriculture telecommunication, customs union, energy and development
transportation. Amongst other reasons for tleaton of ECOWAS is the desire to overcome
economic weaknesses and to promote close political ties amongst membéftates.

ECOWAS has made great steps in the movement of petSdnsthe ECOWAS, visas are

not required for nationals of member states withencommunity who travel across member
states. Residents COWAS can travel anywhere within the bloc freely and carry out any
legal activity. ECOWAS introduced an ECOWAS passpo2007that entitles the holder to

enter any member states without havingcomplete immigration form&° The ECOWAS
passport is currentlysed in Benin, Guinea, Liberia, Niger, Nigeria and Senegalddiition
ECOWAS passport can be used internationdtkThis is a significant achievement in terms

of enhancing integration. Rikermore, ECOWAS adopted measures facilitating the
movement of persortsansported in private or commercial vehicles where such transport can
remain in member states for period not exceeding 90 days for private vehicles and 15 days for
commercial vehicle®?ECOWASalsointroduced brown card relating to insurance of motor
vehicles, which has same effect in member countries meaning those producing it, are able to
travel in member states without problems as long as they have all supporting documents. The
following twelve member states instituted the ECOWAS brown card: Benin, Burkina Faso,

Ivory Coast, Ghana, Guinea, Guinea Bissau, Mali, Niger, Nigeria, Senegal, Sierra Leone and

347 Article 3(1) of Treaty OFECOWAS

348 Victor Clark Esekumemu, (201®)p cit,p 66

34%Vincent Itai Tanyanyiwa and Constance Hakuna (2@gtgit, p 109

350 Mariama Awumbila, et a(2014)p 80
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Togo3®® It can therefore be argued that ECOWASs made significant progresi

improving the mobility of its people within regional bord&f

ECOWAS has the following institutions: The Commission, The Community Parliament, The
Community Court of Justice and ECOWAS Bank of Investment and Development (EBID).
The Commission and ECOWAS Baake the two main institutions designed to implement
policies, monitor programmes and implement projects in member states. The projects cover
telecommunications, agriculture, energy and water resources and road construction in
member states. In additionca@rdingto the1991 Abuja Treaty, ECOWAS is at PTA level

and it has been working towards achievibigstoms Union levef>® The tables below show

the progress of integration in the ECOWASwith actions taken by ECOWAS countries in

the implementation of thECOWAS Free Movement Protocols as of 2013

Progress on Economic Integration in ECOWAS

Country Abolition of Visa and Introduction of Introduction of Harmonised
Entry Requirements ECOWAS Travel ECOWAS Passport  Immigration and
for Stay up to 90 Certificate Emigration Forms
Days

Benin Yes No Yes No

Burkina Faso Yes Yes No No

CapeVerde Yes No No No

18 [IA}E Yes No Yes No

Gambia Yes Yes No No

Ghana Yes Yes Yes Yes

Guinea Yes Yes Yes No

Guinea Bissau Yes No Yes No

Liberia Yes No Yes No

Mali Yes No No

Niger Yes Yes Yes No

Nigeria Yes Yes Yes No

Senegal Yes No Yes No

353 |bid

354 Atieno Ndom@T5HJLR QDO (FR QR P L F KR ARRGYteve OMevwiewQ (Study Commissioned
by GTZ, May, Nairobi May 2008http://www.g20dwg.org/documents/pdf/view/1jscessed on 20/03/2015,
20
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Sierra Leone Yes Yes Yes Yes
Togo Yes No Yes No

Source the Researcher FOM (2014)37

From the table abové,is can be seethat the free movement of persons within ECOW#AS
guaranteed for 90 days where citizens of member states do not require a visa. However, not
all members have implemented the use of ECOWAS travel certificate, which can be one of
the challenges of integration where not all members ratify the proto&sls.than 50% of the

15 members agreed to the use of the ECOWAS travel certificate, meaning the free movement
of persons will take long to achieve as long as member states do not implement the agreed
protocols. However, the use of an ECOWAS passport wagtedlm 73% (11 out of 15
members) binterest is the fact that dfie eight members not using the ECOWAS certificate,
only Cape Verde and Mali do not use the ECOWAS passport and the rest use the ECOWAS
passport. Of the fifteen member states, only 3 (Ghaitzeria and Sierra Leone) have
harmonised immigration and emigration formiBhis further highlights the absence of
enforcement mechanism where member states have not implemented agreed protocols and

the situation is allowed to continue without correcaegions being taken.

In addition, monetary zones EICOWAS provide another aspecttb& economic integration

in this region.

The two potential monetaryzonesin ECOWAS are the West African Economic and
Monetary Union (WAEMU) and West African Monetary Z06WAMZ). WAEMU being a

monetary union of former French colonies was established in 1994 and its members include
%HQLQ %XUNLQD )DVR &RWH GY,YRLUH ODOL 1LJHU 6HQI
Portuguese colony). The WAEMU member states use GR& franc (Communauté

Financiére Africaine) whose rate of exchange is tied to the Euro and backed by the French
speaking country) in 2000ecided to form the West African Monetary Zone (WAMZ). The

WAMZ Eco currencywas expected to be imperation by 1 Jarmuy 2015 howeverthe

decision was finally abandoned with focus on having a single currency for ECOWAS

region38

357 bid

¥ .HVVLFD $FKHDPSRQJ p:%$0, SEDQGRQWDSKLRWL QBT @KXW UHEHRWHPEHU
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The expectation of merging the ECO and CFA franc to a single currency at some point could
be considered a big challenge. Take for example dloe that WAMZ was supposed to have

been launched in 2003 but this was postponed to 1 July 2005 and then to 1 January 2015 and
was finally abandoned in September 26%%The difficultiesexperienced by WAMZvere a

cause for concern because it would appeatr tie motivation for its establishment was to

rival the CFA franc Ratherpromoting economidntegration, member states of ECOWAS
seento split themselves algncolonial lines, which raiseserious questions about the
commitment of member states towardsgine economic integration in the region. . If the

aim is to have a single currency within ECOWAS, why not work on the adoption of a widely
used currency which is already in circulation? This could be an indication that member states
place far more imposihce on their own national interests and tend to work towards
promoting and preserving those interests within the regional organisation. The fact that
WAZM found it difficult to implement the proposed ECOWAS common currency is a further
indication that ecoomic integration in AU context will be difficult to achieve if member
states are not prepared to adopt a common position without the need to compete against each
other on the basis of colonial histories or alignments. At the time of merger, the real
challenge will be whether the various groups are prepared to give up their own currencies for

a single regional currency.

On the other hand, in order to achiebe aims of the community thewised ECOWAS
Treaty of 1993, provides in Article 3(2)(d)(iii),

3 W kehhoval, between Member States, of obstacles to the free movement of persons, goods,
VHUYLFHY DQG FDSLWDO DQG WR WKH ULJKW RI UHVLGHQF

7KH VXEVWDQWLYH SURYLVLRQV RQ 3,PPLJUDWLRQ" XQGHU

a) Community cizens are granted the rights of entry, residence and establishment and
Member States undertake to recognize these rights of Community citizens in their territories

in accordance with the provisions of the Free Movement Protocols;

b) Member States under@ko adopt all appropriate measures to ensure that Community

citizens fully enjoy the rights granted to them;

c) Member States undertake to adopt, at national level, all measures necessary for the

effective implementation of the provisions of this Article

391bid
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However, toachievethese goalsvould require a comprehensive review rational laws,
immigration policies customsformalities and other lawswith the aim of removingall
administrativeobstacles andestrictions that go against the exchange of capmtvices,
persons and goods among member st3fés.

Examples of such obsfies to integration include the followinm Liberianon-nationals are

not allowed toestablish business. While, in Ghana the domestic laws makes it obligatory for
ECOWAS nationd to register their businesses with a capital investment the equialent
thirty thousand US dollars before they can opet&t@herefore, and despite implementing
measures towards free movements, there nonetheless seems to be a lack of awareness on the
pat of the people in government departments of the right of free movement to which citizens
of other member states are entitled. There is therefore a need for awareness campaigns in
member states so that both public officials and citizens are well infaegexhal integration

policies and entitlements as that can help citizens in demanding their rights to freedom of
movement Furthermore, where they encounter problems then the laws will need enforcing.
An effective awareness and enforcement regime isiaatriaictor to the implementation and

success of the regional policy on free movement.

ECOWAS has witnessed a lot of political instabiliBuch instability has not been restricted

to major countriesuch asNigeria and Ivory Coast, but has also includgeadaller countries

such as Liberia and Sierra Leor@r instance, during the Liberian and Sidreone crisis
respective ethnic groups from both countries supported thkaw kinsmen in the other
country®®2 There are also conflicsuch aghe crisis otterrorism in West Africa, especially in
Nigeria where the Bokddaram has been causing insecurity in the northern {arts.
addition, from the time since the end of the war in Liberia and Sierra Leone there have been a
large number of small arms and lighieapons in the West African region. These weapons
have caused civil conflict, ethno and religious crises, crimes and political tensions in the

ECOWAS sukregion, which has affected investment and often leads to capital ffigjht.

360Victor Clark Esekumemu, (2012)p cit,p 68
361 bid

32 |hid, p 69

33 |hid, p 68

383|bid, p 69

34 |bid, p 68

341bid, p 69
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One of the major challengaes the ECOWAS is the absence of national identity cards in
some member states, thus causing the difficulty of establishing the nationalities of travellers.
Moreover, Article 4 of the ECOWAS Protocol providddember States shall reserve the
right to refug admission into their territory any Community citizen who comes within the
category of inadmissible immigrants under its lavhis article gave Member States the
power to determine under its internal laws and to refuse entrance of a community citizen
corsidered as prohibited immigra#tf This leaves at the discretion of member states
GLIIHUHQW DQG VRPHWLPHY FRQIOLFWLQJ LOWHUSUHWDWI
the exclusion of ECOWAS citizens from entry and residence in other member staites,

can be disadvantageous to the policy on free movement. Clarity in the legal framework is
important because member states can exploit loopholes in the law created by the lack of
clarity in order to avoid fulfilling their obligations under the protsco

4.7.3The Policy of Free Movement of Workers inECOWAS

The idea for the ECOWAS Treaty was pioneered by Nig€ti@he ECOWAS Treaty of

1975 provides in Article 27(1) thatitizens of Member States shall be regarded as
Community citizens and that membstates undertake to abolish all obstacles to free
movement within the Communityrticle 55 of the amendeBCOWAS Treaty provided that
there shall be total elimination of obstacles to the movement of four factors (people, goods,
capital and services). Trewill be right of entry, establishment and residence in member

states for citizens of other member states.

The Treaty envisaged a homogenous society that once existed in thegsub In their
colonial past, the people of West Africa regarded themsedgebeing members ofsingle
communitywith a shared cultural heritage and common customs and belief sy&téfitse
Protocol on Free Movement of Persons and the Right of Residence and Establishment of May
1979 included specific provisions on free moyildf persons Stage one of the Protocols,
guaranteeing free entrgf community citizens without visa for 90 days, was ratified by
Member States in 1980 and put into effect in an era of free movement of ECOWAS citizens

within member States.

35 |hid, p 62

366 Olatunde J. B. Ojoll LJHULD DQG WKH )RUPDWLRQ RI (&2:$67 LQ ,QWHUQDWLR
1980)Volume 34 / Issue 04 / Autumn 1980 573

"5RJHU *UDYDLO pH7KH 1LJHULDQ HOxfariQorBRESeciALRiIENcAs) GHU R 1
|African Affairg]Vol 84, Issue 33784 African Affairs London, p 529

113



Article 2 of the amended COWAS Treaty provides that:

1. The Community citizens have the right to enter, reside and establish in the territory of
Member States.

2. The right of entry, residence and establishment referred to in paragraph 1 above shall
be progressively establist in the course of a maximum transitional period of fifteen
(15) years from the definitive entry into force of this Protocol by abolishing all other

obstacles to free movement of persons and the right of residence and establishment.
Article 3 of the amendd ECOWAS Treaty provides that:

1. Any citizen of the Community who wishes to enter the territory of any other Member
State shall be required to possess a valid travel document and an international health
certificate.

2. A citizen of the Community visiting anyeMber State for a period not exceeding
ninety (90) days shall enter the territory of that Member State through the official
entry point free of visa requirements. Such citizen shall, however, be required to
obtain permission for an extension of stay frtw@ appropriate authority if after such
entry that citizen has cause to stay for more than ninety (90) days.

As per the abovarticles, the right of entry, residence, and establishment were to be
progressively established within 15 ye&térom the definitie date of entry into force of the
protocol. The implementation of the first stageer the first five years (5) years abolished
requirements for visas and entry permits. Community citizens in possession of valid travel
documents could enter Member Stateghewut a visa for up to 90 days. Nevertheless,
Member States under Article 4 can refuse admission into their territory of any Community

citizen who comes within the scope of prohibited immigrant under its laws.

Member States shall reserve the right tousef admission into their territory to any
Community citizen who comes within the categerfy LQDGPLVVLEOH LPPLJUDQW X

7KH SUREOHPDWLF DVSHFW RI WKLV H[FHSWLRQ UHODWH\
LPPLJUDQWY KDV @rRinRl@HHADdbcdk Hhe Qlefiwtion (and in effect the

368 There are still problems being faced with the implementation of the protocol on free movement of persons,
right of entry, establishment and residence. leeadasked the review of the protocol and were supposed to have
reported by November 2013. Still work in progrgktp://www.ecowas.int/lifén-the.community/educatio
[andyouth/laccessed on 17/012015

114



interpretation of this exception) is left to the local laws of each Member State. This leaves the
member states with a lot of legislative and judicial discretion in deciding who they should

admit and wb they deemed to be inadmissible.

The delayed of stage (Right of Residence) came into force in July 1986 when all Member
States ratified it, but #hRight of Establishment has not been implemented as of September
2015. In 1992, the revised ECOWAS Treatgnfirmed the right of citizens of the
Community regarding entry, residence, and settlement and enjoined Member States to
recognise these rights in their respective territories. The launch of the ECOWAS Passport in
May 2005 added an improved aspect to tke imovement of Community citizens. However,

it can be argued that without right of establishment, the free movement of persons cannot be

regarded as complete.

Although governments have been at the forefront of signing agreements supporting economic
integration and allowing for th&ree movement of persemot as much has been achieved in
terms of implementing the signemgreements. The problem of multiplicity of regional
economic groupings has affected ECOWAS as it recognises some of the groupingsrevhich a
not recognised by the AU. These groupings include the Senegal River Development
Organisation, the Mano River Union, the Lake Chad Basin Commission and the West
African Economic Community. Members of ECOWAS belong to some of these
organisations, which ka effectively weakened the implementation of most signed
agreements. There are challenges posed by being members of these blocs because the
objectives are not necessarily the same as those of ECOV@\Bhe other problem for
ECOWAS is the rggrouping of cantries in francophone (French colonies), Anglophone
(English) and Lusophone (Portuguese). It is a generally held view among commentators that
agreements at the lower stdgyional levels have been effective implying that there is need to
recognise the inggation at a lower level rather than at the ECOWAS [&feThe major
achievement for the ECOWAS has been the free movement of persons without a need for a
visa. The main problem in the ECOWASs been thfailure to harmonise national laws with

the Protoch which means citizens still face administrative and bureaucratic obstaubes

crossing borders as they are still required to comply with national immigration formafities.

369 Aderanti Adepojui (2011 Q@perationalising the ECOWAS Protocol on Free Movement of Persons: Prospects
for SUB5HIJLRQDO 7UDGH DQG ' NétaKoENRiftadiak ResearemMbnTAfrica 2011) p 4

301bid, p 5

31 1bid, p 9
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Again, the free movement of workers in the case of ECOWAS is not clearledefv the
moment there is no clarity as to the precise scope of the policy on free movement of workers.
Member states still retain a discretion to require applications for permits for those looking for
work which means the domestic markets remain clogetidse seeking work and entry is

only open to tourists or visitors, which can be argued meets the requirements of the Abuja
Treaty. The provisions of the Abuja Treaty are open to different interpretations, which is a
disadvantage. A further problem liea the fact that the police, immigration officers,
gendarmerie, customs officers and personnel of other relevant agencies charged with the
responsibility of entry and departure formalities in the common borders are not well versed
with the protocol on freenovement of persons so that citizens from other member states are
harassed and in some cases required to bribe corrupt officials when they are supposed to
move unhindered without obstacles. There is need for revisiting the protocols in ECOWAS
so that thes is clarity on the meaning, scope and application of the policy on free movement

of workers.
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4.8 The Economiclintegration and the Policy of Free Movement of Workers in
[Economic Community of Central African States{ECCAS)

4.8.1 Brief History of ECCAS

ECCAS was established in October 1983 by members of Central African Customs and
Economic Union and Economic Community of the Great Lakes Countries (ECGLC). It
consists of ten countries that include the following: Angola, BdiruCameron, Central
African Republic, Chad, R Congo, D R Congo, Equatorial Guinea, Gabon and Sao Tome

Principe.

The aims of theommunity are stated iArticle 1 of the Treaty Establishing the Economic
Community of Central African States which stated Hasic objective of the Community as
being to promote and strengthen harmonious cooperation in all parts of economic and social

activity in order to raise the living standarditsfpeople3’?

The following map shows the location of ECCAS

Saurce:African Union,ECCAS Overvie2014)

872 Treaty Establishing the Economic CommunifyGentral African States (ECCAS)
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4.8.2 The Economiclntegration in ECCAS

In ECCAS, there has been less progress in terms of facilitating the free movement of people.
In some ECCAS countries some member states require visas from visitors thhem o
member states to enter their territories. These member states include Angola, Equatorial
Guinea, Gabon and Sao Tome Principe. Security problems are given as the main reason for
delaying implementing decisions taken at the regional level, meaningatitegis slowed

down as a result. There seems to be a lack of political will on the part of some member states

of ECCAS to seriously address the problems affecting progress on economic intégtation.

In ECCAS there is a problem of ngayment of membershilges by member countries and
also conflicts that affected member states within the rediBIECCAS has the potential of
becoming one of the pillars of AEC if it can overcome political problems among member
states. The member states (for example DR Cokgoatorial Guinea and Angola) are
development of Africa. When ECCAS can achieve full functionality without political
problems and wars, it can work towards achieving not just full economic integration within

the region but also act as a catalyst for Afliegonomic development.

According to the 1991 Abuja Treaty, EBS is at the PTA stage and sholid working
towards achieving Customs Union stat#$® However, ECCAS faces the following
challenges that were confirmedatHeads of States meeting b4 Novenioer 2014 held in

1 9 G M D khel €apital of Chadyhere the Secretai@eneralof the organisation highlighted

the factthat the economic bloc faced the following problems or challenges in the integration
effort despite being in favour of deep structural arsditutional reforms that would result in

a viable and strong regional economic bi6t:

1. The slow pace of institutional reforms in ECCAS neededeleration so that the
region can complete its goals of becoming a fully functioning REC by 2017. No
progresshas been made since 2007 on the harmonisation and rationalisation of the
economic communities that merged to form ECCAS. This implies that members

continue to operate as if they belong to their old organisations.

373 African Union Commission, Status of Integration in Africa (SIAIV). (African Union 2013) p 82

374 1bid

379 bid

S(FRQRPLF &RPPXQLW\ RI &HQW U D Ref§rims fdbsfiuBonaDioVeHsirethe Wwittss W X U D O
of regional integration in Central Africa (ECCAS, 201tp://www.ceeac
eccas.org/index.php/en/actualite/secretagerieral/9idesreformesstructurellesetinstitutionnellespour-
garantirle-succesde|-integrationrregionaleen-afrique-centralg¢s Accesse®0 Novembef014
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2. Most member states have not been payingr tfieancial contributions into the
integration programme funding mechanism called the Commuimtggration

Contribution.

Non-compliance or application by the majority of member states of the provision for the free
movement of people and goods in the Fresede Arealhe Secretary of ECCA®vas worried

by the slow progress in integration despite the region bemdgwedwith a lot of resources

and havingthe potentialto be a pillar of economic integration within tidéJ. The main
source of the problem as ally stated in the meeting was the lack of harmonisation in
ECCAS. This has been identified as a problem in the SADC and COMESA as well. This
highlights the fact that membership duplicatiatill exists and as long as there is no
mechanism to tackle it, eaomic integration will take long to achieve and the free movement
of workers will remain unachieve@ompared to other RECs of the Continent, Central Africa

has limited basic infrastructu?é’

Furthermore, to highlight the problems posednitiplicity of membership, the Economic
Community of Great.akes Countrie§ECGLC) made up of Burundi, Democratic Republic
of Congo, Rwanda, and all membefsECCAS signed an agreement on 20 March 2014 in
Arusha Tanzanf® with the East African Community whose membaéarslude Burundi,
Kenya, Rwanda, Tanzania, and Ugantlze agreement includes among other things regional
integration with measures aimed at comprehensive borders management, eliminating non
tariff barriers, facilitating free movement of goods, peoplevises and capital. The signing

of the agreement by Economic Community of the Great Lakes Countries (B&&aad

EAC is afurther indication of the fadhat integration effort in Africa is uncoordinated and
highlights the role played by those RECs not gmised by the AU in undermining the
integration effort. Worse still, thAU appears to have no say on what is happening despite

877 African Development Bank African Development Fund Central Africa Regional Integration Strategy Paper

(Risp) 20112015 Regional Department Center (Orce) Nepad, Regional Integration And Trade Department

(Onri) Table Of Contents List Of Boxes, Tabl8Q G $Q QY
<http://www.afdb.org/fileadmin/uploads/afdb/Documents/Palicy
Documents/RISP%20CENTRAL%20AFRICBECCAS%20English%20FINAL.pdf> accessed 1 January 2015.p

10

S(DVW $IULFDQ &RPPXQLW\ p*UHDW /DNHV (FRQRPLF &RRPOKQLW\ & (3*/
8QGHUVWDQG L Q JHitp:{\$v&w.eac.int/index.php?view=article&catid=146%3Apress

releases&id=1525%3Agretdkeseconomiecommunitycepgtandeacsignmemorandunof-
understanding&format=pdf&option=com content&ltemid=Fccessed on 20 November 2014

%79 Economic Community of the Great Lak€ountries (ECGLC) (in French CEPGCommunauté
Economique des Pays des Grand Lacs)
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being an interested p&rin regional integration. When it was hoped that those RECs not
recognised would be harmonised, whappens in practice is that such RECs hdve
potentialto enterinto agreements that go against the aims of integrat@ould be argued
that the laclof supervision from the AU is responsible for the situation prevailing in the sub

regional communities

There araalsosomenew challenges in this region. Recentiy,the Central Afritan Republic,

there was a civilvar between Christians and Musli##s which led to the displacesnt of
millions of people. mternal conflict affects the region and the reglantegration efforts are
affected by the instability and displacement of a lot of people. The conflict has almost turned
into genocide of ethnité! This instability is not limited to Central African Republic alone

with other countries to the north affectaslwell.

4.8.3The Policy of Free Movement of Workersin ECCAS

The main aim of creating this communitas been highlighted in Articlé (1) of ECCAS

treaty, which provided that the aimf the Community is to promote and strengthen
harmonious cooperatio and balanced and salfistained development in all fields of
economic and social activity, and fostering peaceful existence between members of the
Community. Furthermoreparagraph (e) of Article 4 states that member states should
progressively abolish @lacles to the free movement of persons, goods, services and capital,
and to right to establishment. Article 40 dealing with Freedom of Movement, Residence and
Right of Establishment states that citizen of member states shall be deemed toradsnait

the Community. Aticles 4 and 40 conferreithe right of citizens to mové&eely within the

region.

However, not all Member States have recognised free movement and establishment as a
priority, despite the fact that labour migration is an important fackteoin Central Africa.

Gabon and Equatorial Guinea hosts the largest number of migrant workers in Central
Africa.3® Most of migrants work in the construction and oil industries. However, the
recurring political crisis between Christian and Muslim peopleh& West and Central
African region represents a challenge for the affected countries and for the integration of the

380 Angela Meyer(2015)Op cit,p 5

381 Alexis Arieff and Tomas F Husted (201®p cit p 1

382|0OM. Regional Strategy for West and Central Africa 2042D16, United NationsDepartment of Economic
and Social Affairs, Population Division, September 2q13,
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region as a whol&?3In addition, this region has also been affected by financial and economic
crises as well as political and human candliin the Great Lakes region, which proved

divisive to its member states and detrimental to the integration éffort.

Therefore, it could be argued that as a result of these various obstacles, the pace of integration
has been rather slow and what hasntsshieved in this economic bloc is well below its true
potential. The efforts towards integration have been undermined by multiplicity of
membership. Economic and Monetary Community of Central Africa (or CEMAC from its

name irfFrencl) hampered efforts towards integration; however, that was overcome when
CEMAC agreed to be integrated into ECCAS. Despite agreeing to be integrated into ECCAS,

CEMAC continues to be in existence dmas better organisational and institutional structures
than ECCAS. Similar to ECOWAS and AMU where secondary agreements exist between
member states, multiplicity of regional agreements leads to fragmentation in the approach to
integration with conflicting objectives, policies and priorities, thus undermining the
integration effort otthe larger bloc. For example, Equatorial Guinea discovered oil reserves
and is the largest oil producer in Africa, but had to expel illegal migrants who were attracted
to working in the oilfields’® Rather than allowing for the free movement of workers,

Equatorial Guinea has policies that hinder the free movement of workers.

383 Amadou Syand Amy Copley, op cit,p 5

384 African Union, IS IULFDYYV S5HJLRQDO (FRQRPLF &RPPXQLWIAMGHULHILQJ WR 8
DecembeR009)<http://www.un.org@frica/osaal/reports/newreports/Background%20Note%20t0%20the%20RE
CS%20briefings%20t0%20Member%20States.pdf > accessed 25 may 2014

S ORNL (GZLQ .LQG]JHND u(TXDWRULDO *XLQHD ([SHOV ,00HJDO ,PPLJUD
<http://www.voanews.com/content/equatofialineaillegal-immigrantsexpelledafter-africanfootball
matches/2636240.html> accessed 25 October 2015
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49 The Progressof Economiclint egration andthe Policy of Free Movement of
Workers in SahelSaharan Sates(CEN-SAD)

49.1 Brief History of CEN-SAD

CEN-SAD known as the Community of Salehharan States was established in February
1998 in Libya.MemberStates of CENSAD consist ofBenin, Burkina Faso, Chadentral
$IULFDQ 5HSXEOLF &R® Rjbéuw, EqypWWHiitr&ay GYiRela Bissau, Guinea,
Gambia, Ghana, Kenya, Liberia, Libya, Mali, Mauritania, Morocco, Niger, Nigeria, Sao
Tome and Principe, Senegal, Sierra Leone, SorBalilan,Tunisiaand Togo. Cape Verde
was expected to become thé"28ember of CENSAD following an announcement in Libya
on 20 June 2009. However, that is still outstandfg.

The following map shows the location of CEMD 387

Source: United Nations Ecconomic Commission for Africa (UNECA) (2014)

38 Gilbert M. . KDGLDJDOD LM, QVWLWXWLRQ %XLOGLQJ IRU $IULFDQ 5HJLR
Working Paper Series on Regional Economic Iraéign No. 85 | August 2011, p 17

387CEN-SAD - The Community of Sahebaharanhttp://www.uneca.org/oria/pages/esadcommunitysahel |
|sahararstates,accessedn, Novembei7, 2014
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4.9.2 The Progress of Eonomic Integration in CEN-SAD

The main objectives of CESAD is the establishment ofragionalEconomic Union based

on the implementation of a community development plan complementing local development
plans of member states in different fields of semonomic development and removal of
restrictions inhibiting fee movement of persons, capitaée trade and movement of goods,

and services among member states.

In this region visa exemptionapply in principle only tadiplomatic and service passports.
There isthereforeneed to extend thifeedom of movement to other professionals such as,
sportspersons, businessmen and acadeffiits.terms of implementation there is also need

for member countries to ratify the decision that was signed by 17 memles sta?2009
allowing holders of duly issued and valid diplomatic passports entry for a maximum of 30
continual days without visas into other member countries as long as the issuing state and the
receiving state have signed and ratified the deci&fon.

The majority of AMU and ECOWAS membersas well as a number of ECCAS and
COMESA countries have joined CERAD leading to overlapping with several other
regional communities. CESAD has not made any substantial progress towards AEC
integration. So far, it has be mostly active as a political organisatiéii

CEN SAD is still at the prd°TA stage where negotiations between member states are still
ongoing®®! Most members belong to other RECs so there is little motivation to transform
CEN-SAD into a truly integratedommon market. The AU ought not to recognise CEAD

as a regional economic community as it represents a waste of effort because up to date no
progress has been made at the first level of regional economic integGENSAD has 28
member states represerg morethan half of the membership of AU, with most members
belonging to ECOWAS and AMU. Being a large group, almost the size of the EU in terms of

land area and failing to move the integration forward raises a lot of questions about the group

¥ $GGLV $EDED DQG (WKLRSLD u(LJKWK 6HVVLRQ RI WKH &RPPLWWHH R
,QWHJUDWLRQ %HVW 3UDFWLFHV LQ 5HJLRQDO ,QWHJUDWLRQ LQ $IULFI
<http://repository.uneca.org/bitstream/handle/10855/22132/b10696192.pdf?sedueaceessed 20 February

2014 p 6

389 AU Commission, Status of Integration in Africa (SIA IV), (AU 2013) p 83

3% Tesfaye Dinka and Walter Kennes, (200p)cit,p 11

391 What is CEN SAD? AU (2014http://WWW.au.ht/en/recs/censa{mbcessedn 20/02/2014
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and also$89YV DELOLW\ WR GULYH WKH SUBSAMHNOgrdR basbdels ,Q D
limited as it essentially focuses on finding political solutions to conflicts in Somalia and
Darfur conflict thus devoting less effort to economic and integration matfeC&EN-SAD is

one example of a grouping that needs to bexamined and if need be dismantled by reason

of multiple and overlapping membership. This is because at present it seems to be standing in

the way of, rather than promoting, the integration effort.

4.9.3 The Policy of Free Movement of Workers inCEN-SAD

The eventual paralysis of the Arab Maghreb Uni&i{) was due to politicatensions
between Morocco and its North African neighbours and the AU over recognition of Western
Sahara,which was under Mroccan controt®® This situation brought Libya into African
regionalpolitics with its pioneering establishment of the GEND in 1998.

The objective of CEMNSAD is to achieve the aims and objectives of the Abuja Treaty of June
1991

Establishment ofa compehensive economic union based on a strategy implemented in
accordance with a developmentdan that would be integrated in the national development
plans of the Member States. It includes investment in the agricultural, industrial, social,

cultural and eergy fields.

Elimination of all obstacles impeding the unity of its Member States through adopting
measures that would guarantee the following:

Facilitating the free movement of individuals, capital and meeting the interest of Member

States citizens.
(b) Freedom of residence, work, ownership and economic activity
(c) Freedom of the movement of national goods, merchandise and services

(d) Encouragement of foreign trade through drawing up and implementing an investment

policy for Member States

(e) Enhancemén and improvement of land, air and sea transportation and

telecommunications among Member States through the implementation of joint projects

399Gary Clyde HufbaugiClaire Brune] Op cit,p 15
393 Shaw, N. Malcolm International Law (5" edition, Cambridge2003) p 213
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() Consent of the community Member States to give the citizens of Member States the same

rights and privileges mvided for in the constitution of each member state.

(g) Coordination of pedagogical and educational systems at the various educational levels,

and in the cultural, scientific and technical fielefs

The basioobjectives of CENSAD is to promote the free mement of people and services;
Paragraph 2 of Article | of the Treaty on the Establishment of the Community provided for
the removal of the restrictions that pose obstacles to integration in the ¥ ENmembers

States. These objectives take the form o&snees to ensure the free movement of workers,
persons, capital, and goods, and to promote the general interests of the nationals of the
Member Stated?®

However, CENSAD policies would be difficult to practically implement, because they
overlap with the gsrations of ECOWASECCAS|COMESA and othefblocq which are
more advanced in their integration. In addition, GEND member countries allow holders

of diplomatic passports from member countries iea entry into other member states.
However, only seventeen members ratified the decision in May 2009. It was edisagi#

all members ratify the decision, then the privilege would be extended to other disciplines
such assports, students and academics, and artistic groups but there is no commitment by
member states that would be extended to ordinary citizens akenaiyf

It is also worth recalling the sudden decision (in 1997) by the ousted Libyan leader Muamar
Gaddafi to open Libyan borders to S8hharan African workers, a policy which was not

well received by the Libyan people. Following the amtmigration rbts of October 2000,

about 150 illegal migrant workers were killed and thousands fled from Libya. This incident
provided further evidence of a negative response by Libyan citizens to the policy of opening
borders to African workers when an estimated-tmeUG R1 /LE\DYV \RXWK ZHUH X
at the time*®” This policy was not carefully thought out, thus leading to an unstructured and

3% CEN-SAD Treaty
B JLZDHGGLQH )OLVV pu6WDWXV RI ,QWHJUDWLRQ LQ $IULFD 6,%$ 9 ¢
<http:/fea.au.int/en/sites/default/files/SIA%220En_f.pdf> accessed 30 November 2015., ppd1

3 $IULFDQ 8QLRQ &RPPLVVLRQ $8 H6WDWXV Rl ,QWHJUDWLRQ LQ $
3 DWKU\Q 6WXUPDQ HWKH 5LVH RI /L E gEurilyReie® HaILIR RO 30D\HU
2003
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unsystematic approach to the implementation of the free movement of workers policy. Such
policy mistakes and similar uncoordied approaches to regional integrati@avenegatively

affected the progress of the CEBYA\D scheme.

Consequently CEMSAD, similar to other regional economic communitiesguires a
coordinated regional and continental wide approach to institutional hegation as well as
strategic coordination and implementation. However, policies alone are not sufficient.
Improving the transport infrastructure on the continent is a significant factor to promoting

freedom of movement in the CESIAD region and outside ¢region>*®

The problems of CENSAD are not different from those experienced in COMESA. This
regional organisation has 28 member states that also belong to various regional groups, with
its membership is also split along the lines of Francophone, Anglopnmheédrabs. Co
ordination ofpolicies in such a large group is a major challenge. Thus it is not surprising that
progress has been so slow. GEND was speaheaded by Muamar Gadaffi who saw the
grouping growing from six member to twenty eight members thitbteen years and had the
ambition of bringing all majority Muslim countries together with the exception of Algeria
who are not a member, however with the political problems and instability facing the region,
less progress was made and furthermore watlntriessuch asKenya and Nigeria being
powerhouses in EAC and ECOWAS respectively meant that they would not take an active
role in CENSAD which was a recognisebdy the AU which have remained relatively

unknown3??

398 African Union(AU, 2009, 16 WDW XV 21 , QW H J U D BetdRaEJiGonS Apri2GOD, AddisDAbRba,

Ethiopia, pp91-92

¥ %HHQMDPLQ 1LFNHOV pORURFFRYV (QJDJHPHQW ZLWK WKH 6DKHO &RPI
<http://carnegieendowmentg/sada/?fa=50490> accessed 25 October 2015.
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4.10 The Economiclntegration and Policy of Free Movement of Workers inthe
Intergovernmental Authority on Development (IGAD)

4.10.1 Brief History of the IGAD

IGAD was formed in 1996 to replace the Intergovernmental Authority on Drought and
Development (IGADD). The organisatiomas intially formed to help find solutions to
problems of lack of food due to droughtéWwith time the organisation haquiredmore
responsibilities which include protectindpe environment, keeping peace and security;
creating working policies in social, temblogical and scientific field$°® The groupnow
works towardspromoting free trade and free movement of people within the region. The
members of the group includBjibouti, Ethiopia, Kenya, Somalia, Sudan, South Sudan, and

Uganda.

The following map shes the location of IGAD}®?

Source: Intergovernmentahuthority on Development (IGAD)

400 gally Healy 3HDFHPDNLQJ ,Q 7KH OLGVW 21 :DU $Q $VVHVVPHQW RI ,*S
Regional Security, (Royal Institute of International Affairs, (Crisis States Working Papers Series No.2) p 3
40bid p 2

4%2ntergovernmental Authority on Development (IG/FEI!ES://WWW.kfwentwicklungsbank.de/lnternational|
[financing/KfW-DevelopmeniBank/Localpresence/Subsahafdrica/lGAD/| accessedn, 22/06/ 2015
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4.10.2 The Progressof Economicintegration in the IGAD

In the Intergovernmental Authority on Development (IGAD) region, free movement of
people is promoted amortge Member States on a bilateral basis and @oionized at the
regionallevel. It could be argued that this approach is coumteductive to the purpose of
regional integration. Ethiopia and Kenya have no visa requirenf@nigtionals of the two
IGAD Member States. Djibouti and Ethiopia have a similar bilateral agreement. IGAD have
undertaken and validated in April 2012 a study to developraptement a prtocol on free

movement of persons in the region in line with the IGAD Minimum Integration Plan.

IGAD cover a regiontroubled by frequent natural disasters and politioatability with
periodicconflicts among member states. Sudan and South Sudan had been in armed conflict
for a quite long time, and South Sudan is now itself experiencing internalctaftier
secession and independence from Sudan. In Somalia, there is political instability
compounded by the presence on terrorist organisations, and Kenya is also affected by
instability and terrorism from Somalia. As such it has been difficult to mabkgrgsson
regionalintegration. The regional threat posed by international terrorism in the form of the Al
Shabaab group presents a challenge to the policy of free movement of persons. Following the
killing of 148 students at Garissa University by theSKabaab terrorist group, the Kenyan
government decided to build a 440 mile wall along its border with Somalia in an effort to
keep out Al Shabaaly® The erection of the wall serves to highlight problems of tension and
conflicts and alsathe negative impactvhich such developments can have on regional
integration effort. Where the aim of economic integration is to enable free trade and removal
RI UHVWULFWLRQV WR IUHH PRYHPHQW RI IDFWRUV RI SUR
seem rather to be aimed rastricting such free movement, which highlights the fact that
genuine integration will take some time to achieve. The impact of the construction of the wall
will be most felt by people who live close to the borders where borderlines are b&ucdd

frontier communities used to enjoy free movement across national borders but with the

43 *OREDO 6HFXULW\ DQG ,QWHOOLJHQFH 5HSRUWY KWWS ZzzZ LQ)
content/uploads/downloads/2015/05/Allme@&bal SecurityandIntelligenceReportApril-20151.pdf>
accessed 1 February 20155
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erection of the wall, their way of life and economic wellbeing will no doubt be adversely

affected?®*

4.10.3 The Policy of Free Mowement of Workers in thel GAD

The instabiliy and insecurity have placed obstacles in the way of economic cooperation in

the Horn of Africa®®

Economic integration should be advanced within the institutional
framework of the IGAD?% In the IGAD there are different stages of integration between its
members. Each country maintains its own economic regime but has agreed on targets set by
regional IGAD and other RECs, where progress has generallyvieegslow. On the other

hand, informal crosborder trade is essentially a free trade area with the meweof labour

and capital. This creates a local common market in northeast Kenya and southeast Ethiopia,
south Somalia, and at the border between Ethiopia and Somaffaithe main aims of

IGAD legal framework is to promte the cooperation and econontegiating in this region

and to help member countries to eliminate barrietsate;facilitate the movement of people

and goods® Article 7 (b) of Agreement Establishing IGAD providedarmonize policies

with regard to trade, customs, transport, comrations, agriculture, and natural
resources, and promote free movement of goods, services, and people and the establishment
of residence

The implementation oArticle 7 in the IGADagreemenhasnot been achievethecauseof
instability and insecuritylt canalsobe noted that the above agreemergshot mentionof

the free movent of workers. The awareness and understanding of the benefits that migration
and labour mobilityare powerful drivers of sustainable@omic and social development
countriesof origin and the host countries, however, IBAD, the progress has been very
slow.

The assessing on how far the RECs have gone in putting into practice the provisions of
Article 43 of Chapter VI of the 1991 Abuja Treasyshownin the following table

M $LQVOLQQ /DLQJ pu.HQ\D HUHFWV D ZDOO D-GROQE ERE GHIH ZIHNOH 6B B B
April 2015){http://www.telegraph.co.uk/news/worldnews/africaandindianocean/kenya/11556269#fe
a-wall-alongborderwith-Somaliato-keepout-al-Shabaab.htnmylaccessed on 20/10/2015

405 3ally Healy, postage to Conflict Prospects for Building Regional Economic Cooperation in the Horn of
Africa A Chatham House Repoitovember 201)lp 4

406 | pid

407 bid, p 10

408 Ali . Abdi and Edris H. Seid (2013)Assessment of Economic Integration in IGADhe Horn Economic
and Social Policy Institute (HESPBolicy Papers No. 13/p 22
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Below is a table summarising various treaties /protocols facilitating free movement.

Protocols/Treaties dealing with Free Movement

AEC Treaty Establishing Free movement of Chap Il Art 4(i) and
(AU) AEC 1991 persons or people Art 6
Chap VI Art 43
Chap XII'l Art 71
SADC Protocol facilitating free 1.Free movement of 1.Art 14
movement of Persons personsno visa required
2005 for 90 days 2. Art 18
2. Movement of workers
require permit (national
laws apply)
EAC 1.Treaty for the 1.Free movement of 1.Chap 11 Art 76,
Establishment of the persons and labour Chap 17 Art 104
East Afican
Community 2. Art 10
2.Free movement of
2. EAC Protocol on workers Art 7
establishment of EAC  Free movement of person:
Common Market
SEN-SAD Free movement of Paragraph 2 of treaty
diplomatic andservice 1991 Article 3 of
passports only treaty
IGAD IGAD Agreement Facilitate free movement Art 7 (i) Promote and
and right of establishment recognise objectives c
of residence of nationals COMESA and AEC
Article 13A (0)
COMESA COMESA Treaty Free Movement of person: Art 164 of COMESA
and labour Art 2 of Protocol
Part Il Art 3
Free movement of
person&’®
Part Il Art 9
Free movement of
Labouf?
ECOWAS ECOWAS Treaty Free movement of persons Art 55 of ECOWAS
Protocol A/P.1/5/79
AMU AMU Treaty Free movement of persons Art 2 of AMU 1989
No protocol
ECCAS ECCAS Treaty Free movement of persons Art 4 of ECCAS Chap
V Art 40

SourcetheResearcher
From the above table, it is evident the free movement varies in the RECs with freeenbvem

of persons in most RECs and both free movement of persons and workers in only EAC and

409 EAC (2009) Protocol on Etsablishment of the African Erait Community Common Market,

410 |bid, p7
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COMESA. In the IGAD region, the free movement person was to be achieved through
COMESA protocols.

4.11 Conclusion

From the different RECs, it is clear that some rmemcountries have overlapping
memberships, which can result in unnecessary duplication and waste of resources. Some
RECs are on track towards meeting the 1991 Abuja Treaty milestones whereas others are still
at the negotiation stage. Those in the negohastages include member states of the AMU

and CENSAD that have to deal with political problems or wars, with unfinished progress
towards economic integration. It is still a long way before Africa can reach the goal of

establishing a Monetary and Econaerilnion as envisaged by the AU.

This chapter reviewedriticalty the integration effort in Africa amongetrecognised regional
groupingsAMU, COMESA, ECOWAS, EACECCAS,IGAD, SADC andSEN-SAD. The
research found out from relevant literatures that thedleiges that the obstacles against
effective integration as compared with other global practice were multifaceted, but the most
common challenges identified among the various grouping include; lack of commitment from
states; lack of political will lack obasic infrastructure development and poverty level;
monetary diversity; riots and insecurity; and cultural differetkhaswill bediscussed in the

next chapter.

That effort has been mado performprovisionsin treaties, protocols or agreements for the
free movement of peoplend workerswithin the regionsHowever, the RECs and member
states tend to be cautious about derogating power or transferring some of their legislative
sovereignty to the AU. This cautious and lacklustre approach to integratstruatthe

efforts being made towards integration at the continental level. At the institutional level,

unlike the EU where there is ti@Jwhich has wide ranging jurisdiction over matters to do

with economic and social integration in the EU, its Africaninterpart (thlé\frican Court of

Justice and Human Riglrtbas very limited judicial authority in practice. This re@ets a

weakness in the institutional framework for integration which needs addressing before any
positive and effective progress can be made towards achieving the desired goal and full
integration and the free movement persons and workers in the AU bHye target date of

2028.
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In Africa, protocols are drafted in ways that leave much authority in the hands of
governments of Member States instead of genuinely promoting free movement of their
citizens. For example, Article 4 of the ECOWAS Protocol and kertie7 of the SADC
Protocol give member states the power to determine under their internal laws (including the
rights to reject) the entrance of a community citizen considered a prohibited immigrant. This
is not consistent with the requirements for free ament of people within the region. Article

27 of the SADC Protocol gives power to host states to decide on immigration policies and
that is not in the spirit of regional integration as the article is at conflict with the concept and

spirit of the free movwment of persons and workers.

There is one point worth noting regarding movement of workers within the EU. The EU do

not require total agreement on the issue of migration, but allows for managed migration,
meaning that the EU issued directives to deal asylum seekers, rights to family reunions,

rights to integration and permanent residence of third country migrations and highly skilled
migration?'? Issues of economic migration are lefim@mber countries to deal with. The EU
contributes to selective gatkeeping approach to migration, where migration is managed,
migrants selected and differentiated with member states playinghportant role in the
proces$'?An author LJKW O\ VXPPHG LW WKDW p(8lunFcanmbReRQ PLJIL
as part othe sustenance of core state functions, in this instance to regulate access to territory
through the development of EU cooperation and integration...Europe as an arena that allows
national HfHFXWLYHV D IUHHU UHLJQ ®WHthe PU didvisNd eRDreD QG DV
that EU migration and asylum policies penetrated domestic systems with effects on both
regulation and integration allowing for scope of differefi¢eThe idea of regulating
immigration is not different from what is happening in the RECs in Afrdember states

always pay very close attention to domestic attitudes and reaction when it comes to the issue

of migration as it has a tendency to potentially spill over into xenophobic attacks on migrants

as happened in South Africa in early 2015.

41 (PP D & D Pwigiatiop governance in the European Union: antle and its variation§[2012] 20(1)

Journal of Poverty and Social Justi8&9 <http://dx.doi.org/10.1332/175982712X626 5accesse@8 May

2014, p 32

412Henk Van Houtum, and Roos Pijpers R, (2007} KH (XURSHDQ 8QLRQ DV D 3BcdlHG FRPPXC
ERUGHU DQG LPPLJUDW,BR2) Autidadd Pdtunie139VIEsHe @@dfch 2007, p 292

413 Andrew Geddedmmigration and European Integration: Beyond Fortress Euro@&®edition Manchester

University Press, 200 173

44 1pid p 172

MS7UDYHOXVHU p1HYHU $WRHQ@GRX\WR SKBEEDQ 3HUVSHFWLYH«T
<http://www.kas.de/wf/doc/kas_41185221-30.pdf?150428150119> accessed 1 June 2015.
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In conclusion, a well managed and streamlined strategy of integration at the regional level
could be the best way forward for Africa. The creation of a continental type trading bloc like
the EU is not an easy task to achieve. EU integration has had its ovenpsdiut is largely

seen by commentators to be a successful model. For the AU to achieve the same level of
success may be asking too much for the region in view of the current political, infrastructural
and institutional challenges. In the short and mmda possible solution may thus lie in
integration at the regional level as within most of the RECs there is often a common
affiliation or association between member states in the form of a shared historical (colonial),

cultural or linguistic heritage.

Following the analysis of the progress and the status of economic integaatdhe policy
of free movement of workerg;m AU and Africa sukregional organisations made in this
chapter, the next chapter would build on this process. It will examine the ngjeslef
economic integration anthe free movemenbf workersin the AU and Africa sulvegional
organisation, and judiciary role in economic integration inAfieean regional blocs: AU and
RECs.
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CHAPTER FIVE

CHALLENGES OF ECONOMIC INTEGRATION AND FREE M OVEMENT OF
WORKERS IN THE AU AND AFRICA SUB -REGIONAL ORGANISATION

5.1 Introduction

This chapter examines major challenges standing in the way of progress on the policy of free
movement of workers in the AU and Africa SRiegional Organisation. Thereneed for an
analysis to be done on the challenges of regional integration within Africa in order for
African RECs to obtain the best from regional integration. It will focus on the legal
constraints, as well as the political and cultural obstacles thagrhihd African integration
programme. This chapter will explotbe question whether the AU model of integration

represents thikest way forward.

5.2 Africa and its Attempts on Economic Integration
Africa is a continent of great size, almost 12 millionae miles or about three times the size

of Europe?'® It is endowed with a large quantity of natural resources. Much of its natural
resources are yet to be developEde following map shows theue size of Africa in relation
to the rest of the worfd”. Degite having a lot of natural resources and potential, Africa still

faces many challenges.

Source: Kai Krause (2014)

46 DWW 5RVHQEHUJ pu5DQNLQJ Rl &RQWLQHQWYV E\ $UHD DQG 6L]H &RQV
(Education, 16 Decemb@015) <http://geography.about.com/od/lists/a/largecontinent.htm> accessed 24

Decembe 2015.

417K ai Kruse (2014)The True Size of Afric4lhttp://kai.subblue.com/en/africa.htitcessed 7 November

2014
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Historically, Africa is a continent that has struggled towards achieving economic integration;
however efforts towards achieving thisogl have not been equalled by events results on the
ground. Much has to do with the historical context in which Africa found itself following
long periods of colonial occupation. Colonisation left Africa with some historical heritage
and connections thdiave seen countries retaining political, economic and cultural ties with
their colonial masters. The effect of this postonial heritage has been to slow down or in
some cases even hinder the project of African economic integration. When the OAU was
estdlished in the 1960s, its main aim was to secure peace and enhance cohesion among
member states drending colonial subjugation. At that tintfeetidea of economic integration

was not promoted as the focus was on liberation struggle to secure the indeperfdine

whole of the continent from colonial rut& With the attainment of independence by most
African countries the leaders soon realised that the organisation was almost becoming
irrelevant to the poshdependence political and economic landscagtention thus turned
towards refocusing the activities of the OAU which led to the organisation being renamed
AU in July 2002. One of its main aims was to drive the continent towards economic
integration with the ultimate goal of liberating Africa andgeople from misery, poverty and

underdevelopment.

It was envisaged that with the arrival of the AU, Africa would increase -Aftiaan
economic activities, resolve sogqoolitical crises, foster continental -operation and
LPSURYH WKH U HandR©QffevonytheioBd €adél With this in mind the AU

set up a road map with time lines by which economic integration should achieved. The AU
envisaged a model of economic integration along the lines of tH8°Mut with the realities

on the groundjntegration along EU lines is difficult to emulate because with its distinct
historical and cultural heritage there are a lot of challenges facing African countries that

hinder the efforts towards economic integration.

The model of integration in Africa islesigned along Regional Economic Communities
(RECs) with the Abuja Treaty of 1991 as the basic legal framework. The latter required that

RECs form the foundation or organic basis for the establishment of the African Economic

418Diedre L. Badejo 7./KH $87 &KHOVHD + R XinMdbas$ QublRisrg,[2Q08) IR |

419 Olufemi Babarind€2007)Op cit, pp 34

420 <DUHG 7 HVIDREgiéraltnBeratipn Schemes in Africa: Limits and Benefits of Taking on
(81V PRGHO W(RarvbéttAcapi@ficPublishing 2011) pp 665
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Community (AEC}?%. There are auenly 17 RECs in Africa which are, AMU, COMESA,
CEN-SAD, Central African Police Chiefs Committee(CCPAC), ECOWAS, ECCAS,
Economic Community of Great Lakes Countries (ECGLC), East African Police Chiefs
Cooperation Organization (EAPCCO), Indian Ocean Comiorns (IOC), International
Conference on the Great Lakes Region(ICGLR), IGAD, Mano River Union (MRU), Regional
Centre on Small Arms in the Great Lakes Region (RECSA), SADC, Southern African
Regional Police Chiefs Cooperation Organisation (SARPCCO) and Yfest Police
Chiefs Committee Organization (WAPCC®%. The AU recognises only eight as being
essential for the formation of AEC which are as the following:, COMESA,-SER, EAC,
ECCAS, ECOWAS, IGAD, SADC and AMU.

The RECs are primarily trading blocs asdme involve political ce@peration?® The
progress towards implementation of the 1991 Abuja Treaty has been slowsinof the
RECs. However, othe eight recognised RECs, EAC is by far the most advanced having
launched its Common Market in 2010 followeg COMESA, which launched its Customs
Union in June 2009. ECOWAS and SADC have progressed well in establishing FTAs and
have plans to launch Customs Unions by 2015 and 2013 respectively. However, these goals
have not been met at the time of writing thiedis. The reason being offered in the case of
SADC for the failure is the problem of multiplicity of membership and failure to establish a
single Common External Tariff®. ECCAS launched an FTA in 2004 but is facing enormous
challenges in its implementatioThe rest of the RECse. AMU, CENSAD and IGAD have
achieved little succesand are still in the negotiation stages amongst the member &tates.
The progress of free movement of workers within the RECs has been limited due to various
challenges facinthe member states meaning that AU still has a lot to do if it were achieve its
objective. From reviewing the RECs, itesident that all of them are at different levels of
development and implementation of their regional arramgésn The member statesea
endowedwith varying resourceshave different levels of infrastructural, institutional and

financial market development which all impact on the integration process.

421 Article Articles 3(c) and (j) of the Catitutive Act of the AU provided the acceleration of the political and
socigeconomic integration of the continent; and promotion of sustainable development at the economic, social
and cultural levels as well as the integration of African economies

422 Eric G. Berman and Kerriylaze(2012 Op citp 21

423 AU Commission, l6WDWXV Rl ,QWHJUDWPRQ pPQ $IULFD 6,%$ ,9 1

424 SADC, Customs Uniofhttp://www.sadc.int/abotgadc/intecation-milestones/customsnionfaccessed on
12/06/2014

425 |bid
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When the Treaty of Rome first founded the European Economic Community (EEC) in 1957,
one of the aims of the founders was to create a Europe that was economically and politically
united. The founders worked towards the establishment of a common market in which there
was to be free movement of goods, services, people and c&pitdle most inportant thing

the EEC did at the beginning was to allow the free movement of the main factors of
production (including workers) within member states. The general situation in the AU is
different because the goal towards achieving this policy of free maveai workers, and
persons generally, is based on the RECs and member states. The free movement of workers
as planned by the AU is more of an end result rather than a way towards integration. Most of
the RECs since their establishment have not allowedhierfree movement of workers
despite their agreements and treaties containing such provisions. In those RECs with relevant
policies, there appears to be no mechanisms for enforcement of the Treaty provisions
allowing for the free movement of workers. Tépgestion thus arises as to how the AEC can
achieve the freenovement ofworkers policy wherthis is proving difficult to achieve at the
REc427

Despite the lack of progress on economic integration, there are areas in which the AU has
been ableto make someprogress. The AU has had reasonable success through direct
contribution and group effort with the international community in resolving conflicts in

Africa, such as in Sudan, pest OHFWLRQ YLROHQFH LQ &RWH G¢Y,YR
Madagascar and Zimbabweang others, and pressurising military ceupkers to organise

elections and hand over power back to constitutional rule in countries such as Burkina Faso

and Guinea. The AU can use its influence and prerogatives through decisions of the Peace
and SecurityCouncil to intervene in member states to promote peace and protect democracy,
including using military force in situations where genocide and crimes against humanity are
deemed to have been committéditicle 30 of the Constitutive Act of thAU, clearlystates

that, *DQ\ JRYHUQPHQW ZKLFK VKDOO FRPH WR SRZHU WKUR X
EH DOORZHG WR SDUWLFLSDW H ButQheNpioblerd BhatliheLritelisi vV R1 W
VRPHWLPHY DSSOLHG VHOHFWLYH O \caWihErE ab dedteg IEadeXS G p!
was overthrown by the military and the AU did not intervene except to condemn the coup.

The political will of the AU is also called into questjomhen some AU nations are run by

autocrat$’?® On the Libyan 2011 Revolution, the Atlecided not to recognize thébyan

426 paul Craig and Grainne de Bur¢2011)Op cit,p 715
427 Treaty Establishing African Arab Maghreb Uni(i989)
428 AU, The Constitutive Act of the AU Art 30, 11 July, 2000ome, Togo
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rebel leadership (National Transitional Council) as the legitifgateernment of LibyaThe
antr*DGGDIL FDPS YLHZHG WKH $8V VWDWHG SRVLWLRQ DV
the AU supported Gaddafi. They also viewed the AU as beingléadstitheir goal of
OLEHUDWLRQ IURP *DGGDILYV \HDUV RI ZKD*WInit&K H\ FRQ)

guest to encourage democracy, AU observer missions are usually sent to cover elections in
member state¥° On the whole it can be argued that ifoefs made by the AU in the
promotion of peace and security were equally aimed at promoting economic integration, then
significant progress could well have been made in Africa by now towards the achievement of
this goal.

There are benefits that come withiggration, such as bigger market size which brings with it
more opportunigs, promotion of intreegional trade, free movement of factors of
production, fostering unity and peace among member &tat@here is strength in global
negotiations if countriebelong to an economic community grouping based on shared
interests, which can help in the promotion of economi®meration and cordination.
Regional integratioris an essential contributing factor towards more effective and equal
participation in theglobal economy?? Despite all the envisaged benefits of economic
integration, Africa seems to be at mgsroads of instigating bgb far achieving very little

from its efforts towards economic integration. An examination of the reasons why Africa has
not achieved much in terms of integration will now be examined with a view to explaining
why the realisation of the gaol on economic integration and the free movement of workers
within the region has so far proven to be elusive. The next section will identifyiscuss

the challenges facing Africa in its integration efforts while focussing on the legal issues that

are cornerstones in economic integration.

42The A8 6D\V 31R°~ WR W K HeddeFsh $/Hnbdk&.wordpress.com/2011/08/26/¢igcan
unionsays%E2%80%9Cno%E2%80%9-the-libyanrebetleadershig/accessed on 24 March 2012

430Wwarwick, The AU after 10 years: Success and Challefg®arwick, 2014)
<http://www2.warwick.ac.uk/newsandents/expertcomment/the _african _untatcessed on 24 April 2014
431 Charles Abukaet al, Africa in the World EconomyThe National, Regional and Internation@hallenges
(Fondad The Hague(2005) p 132

432 | bid
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5.3 Challengesf Integration in the AU and Africa Sub-Regional Organisations

Source: Africa Geogrdyic (201413

This section will focus more on the legal issues of the AU and its RECs with reference being
made to the EU, which was built or born outeoétrong legal foundation. Theection will
highlight and explore thsignificance of legal provisiorend the importance of accepting the

supremacy of Treaties establishing the economic blocs.

5.3.1 Lack of ceordination

When what is now the EU was established by the origmatders, the economies of the

founding member states were quite developed wailnd institutions and democracies. The
founders of the EU focused on a bigger Europe, which is why the EU was made a
supranational organisation where members willing to join were required to meet certain entry
standards within a given period before acessTKH (81V VWULFW HQWU\ UHTXL!
as conditionality, cover the key areas of human rights, a sound economy and good
governance while the condition for AU membership seems to be based on a geographical
criterion only xin other words any countrygan be a member of the AU as long as they are

located in the African continent. The AU could benefit from adopting more stringent

433 Africa Geographic (2014)0 impossibldoads made possible via African transpaRart ||
|http://africageographic.com/blog/iMpossibleloadsmadepossiblevia-africantransporipai-ii/ | Accessed 6
March 2014
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conditions for admission, as that will only allow for countries that are fully committed to
integration rather than having watries that are simply there to add to the numiféfs.
Having said this, it is worth noting that the OAU (how AU) was founded as an essentially

political rather than an economic organization.

The EU was foundetbgether with institutions that were estahkd to run the relationships

of the bloc**® These institutions, of which the key ones are the Commission, the Council of
Ministers, the EU Parliament and the Court of Justice of the EU (to name but a few), were
endowed with administrative, legislativendajudicial (enforcement) functions. This can be
contrasted with the AU where RECs are required to work towards regional and ultimately
continental integration with no effective institutional framework. This leaves the AU as a
weak organisation at the mgrof the RECs. There is a risk that economic policies and
aspirations could be controlled by RECs instead of the AU, which means the success of
integration efforts will depenan the success or failure of the RECs. Thareno key
countries in the AU resmsible for steering the integration effort in contrast with the EU
where there were founding member states such as Germany and France which had substantial
domestic economies. The African economitegration model based on RECs also allows for
the creatn of regional boundaries or borders that can hinder the integration effort at the
continental level. Some authors for example Charles Abuka argue that the way forward for
Africa would be to allow integration within the individual RE€%s which can be eagigo
administer rather than trying to bring together a union of 54 countries. A much more
sustainable and effective approach could be to abolish all RECs and focus instead on
continental integration (similar to the EU model) but that requires developnfent o
institutional infrastructure and legal integration which might be a mammoth task given the

political problems and instabilityhat have affected and continue to affect the continent.

It should beremarked that some RECs such as SACU, for example, evere established
before the AU was establishethis makes it difficult to bring them under the control of the

AU.**" There is an obvious lack of @rdination in the AU in relation to the functioning of

434 _RVHSK 29&R Q QaledgesiofdmdPanAfrican Project(AU, February 2013)
fwww.theforeignreport.com/2013/02/tHadricanrunion-challengep accessed 24 April 2014

4% ULVWLQ $UFKLFN p7KH (XURSHDQ 8QLRQ 4XHVWLRQV DQG $QVZHUV!
5HVHDUFK 6HUYLFH &56 5HSRUW 6HH WKH pu6XPPDU\T

436 Charles Abuka, et §2005) Op cit, p 135

437 Alemayehu Geda and Haile Kebret (ZQ0@p cit, p 358
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the RECs. A number of countries belong to more thanRBEC, which results in duplication

of effort and waste of resources, making administration diffféBilfThere are obvious
differences between AU and EU; the two organisations tifférent approaches towards
integration. The current model of RECs is likétymaintain borders which are likely not to
achieve continent wide integration. The fear factor, perhaps explains why less has been
achieved in terms of integration. For example when migration is discussed or debated in
South Africa, it often receives native reactions, xenophobic fears and expressions of
security concern&® Despite protocols guiding the free movement of people in SADC
nothing in practice has been achieved because not enough members have ratified the
protocols. South Africa has a unilede approach to immigration policy and has bilateral
agreements dealing with the movement of workers which is often not followed through
because of fear of prejudice and xenophobia. The authorities in South Africa often do not pay
much attention to issues immigration and would like the current status quo to continue
whereby the multilateral approach to the movement of workers isstwgped by not
ratifying the SADC protocdt?® It could be argued that fears of mass migration following
implementation othe free movement of persofi®licy often tend to be either exaggerated

or unfounded. One of the findings of this research based on the free movement of workers
within the EAC is that following the decision by Kenya and Rwanda to abolish work permit
requrements, there has been no influx of citizens either way explaining that the opening up
of borders would not necessarily result in an influx of petflat the same time it has to be
acknowledged that the reason for this could well be explained by the eeeaomies of

these two nations, as compared to South Africa where there has indeed been an influx of

migrant workers despite South Africa not subscribing to the free movement of persons policy.

What is important in Africa is to first of all learn the dess of history by examining
successful integration processes and sustainable federations and distinguishing them from
those that have been less successful. It is not the absence of challenges but rather the ability
to find solutions to those challengésit should be the focus of policy makers within the AU.

The challenges for the AU are numerous and multifaceted. According to former UN

Secretary General, Kofi Annan, for AU to achieve the goals of economic progress and good

438 AU Commission, Status of Integration in Africa (SIA 1V) 2013) p 9

49 IRUHQ]R J)LRUDPRQWL HSGYDQFLQJ 5HJLRQDO 6RFLDO ,QWHJUDWL
ORYHPHQW RI 3BHRSOH LQ 6RXWKHUQ $I1ULFIfstie BWidterR@ ¥, dp M4R13& RKHVLRQ
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governance, there has to beajrstamina and iron political will in order to move the process

forward*+2

5.3.2 Institutional Framework

The absence of an effective institutional framework poses a serious challenge aghiigeh

a cripplingobstacleprogresson integration on the Afran continent. As will be seen in latter
chapters of this thesis, there are many examples of incidents which serve to demonstrate the
severe weaknesses which are present in the institutional framework of the AU with its
complete lack of enforcement mechanssin the form of effective sanctions which can be

imposed on recalcitramiember states.

Due to institutionalweaknesses, the AU is severely restricted and constrained as to what it
can do to steer the programme of economic integration forward. The WedkhHV R1 WKH $8f
institutional set up also extends to the individual RECs with the same result that it will be
difficult for AEC to achieve economic, monetary and political union by end of 2028. Even
with a further transitional period of 6 years, it wouimain to be seen whether all RECs
would have complied with all the requirements for full integraffdhe institutional set up

of the AU compounds an already complicated situation because its legal framework has no
effect in the member countries as rbyides only a road map and recommendations which

are not legally binding. Citizens of the members cannot take cases to the AU because member
states are not bound by AU laws. In some RE@sh as=ECOWAS, EAC and AMU, there

are legal instruments that haveoyision for obligatory effect but these often fail on
implementation, thus leaving decisions in the hands of local or domestic law. This is due to
the lack of effective implementation and enforcement mechanisms at both the supranational
and national level Where the member states have provisisash asin the case of
ECOWAS, EAC and AMU, the RECs agreements / provisions are not deemed to have
supremacy over national laws of member states, and the failure to make REC laws and
provisions supreme means thiegve limited recognition and are not effectively enforced in

the member states unlike in the EU where provisions of EU Treaties are supreme and

therefore take precedence over any inconsistent national laws passed by memtfét states.

“2060%& 1HZV p+XJH FKDOOH Q@BBCIReWs $vddld, Adica BRI F0Q2 , available at
[http://news.bbc.co.uk/1/hi/world/africa/23410.stnaccessed July, 2014

443 AU Commission, Status of Integration in Africa (SIA 1V), 2013, p 9

444 |wa Salami (2011p cit, p 673
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5.3.3 Enforcement Mebanism

In Africa, the AU and RECs have provisions for Courts of Justice or tribunals for the
communities but without enforcement mechanisms in ffRc€ OMESA and EAC have
treaties thatllowed member state courts to refer cases to regional courts eralsb®@ther
regional RECs such as SADC, ECCAS, AMU and IGAD have frameworks with no
enforcement mechanisms in place. In the case of the EU there were cases where it was
demonstrated that the European Court of Justice had supremacy. In the Eemecovih

and Bonifaci v Republic of ItalfCases &/90 and 9/90)the failure by the Italian state to
implement a community directive was considered under the principle of state liability. In this
case the ruling was that the state had to comply with implen@antat EU laws. In the case

of Commission v Belgiunfcase 1/86), it was held that there was no defence for non
implementation, whatever the circumstances the obligation to implement is*8tiitte
doctrine of supremacy of EU law can be traced back t@dnkéer cases ofosta v ENE##’

andVan Gend en Loos v Nederlandég

The ECOWAS have got Theommunity Court of Justice that was created under Articles 6
and 15 of theRevised Treaty of ECOWA$®? In January 2005, an Additional Protocol was

adopted to allovpersons to bring suits against Member Stétes.

The decisions of the Court are not subject to appeal but can it revise its own decisions.
However, the court has no mechanisms for enforcing or implementing the majority of its
decision. After ten years of itsoperations, the court, including its role, functions and

objectives remains quite unknown to West African peéile.

It is worth highlighting that it is not mentioned in the Articles of the Community Court of
Justice that the law of Community displaces ldngs of member states that national laws
should be aligned with community laws.

445 bid, p 675

446 John FairhustOp cit288

447 Flaminio Costa v ENEI[1964] ECR 585 (6/64)
448Van Gend en Loos v Netherlar{d963] ECJ
449 lwa Salami (2011Dp cit, p 675

450 Mohammed MubarikQp cit, p 6
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From the time the ECOWAS Community Court of Justice was established and from 2004
when it became operational to November 2014, the Court decided a total of 70 cases. The

bre&kdown of the cases in each year from 2004 to dajwe in the table below:

List of Cases Decided from 2004 to November 2014

2004 1
2005 4
2006 2
2007 5
2008 8
2009 8
2010 7
2011 15
2012 18
2013 2

Source: Community Court of Justice (20‘&53)

It is worth mentioning that almost all of the cadesided on had nothing to @ath issues of
free movement of persons or workers within member statese are therefore landmark
cases that would put the free movement of workergeosons at the fonefnt of regional
integration, implying that it will take time before the significance of free movement of
workers carbecome an integral part of the framework for ECOWAS econaortegration.

The importance and significance of enforcement mechanism cdrmalveremphasised as

can be seen from the relative success of the EU integration model in which judicial
precedents set by the Court of Justice of the European Union have played in key role in
interpreting, applying/ implementing and extending the boueslarf community freedoms.
Well-known cases handled by community courts often serve to reinforce the ethos and spirit
of integration. This also enables member states to bring their laws into line with community
laws. In the case of the EU, member stateewequired and are still required to bring their
national laws into line with EU laws and where there is conflict then EU laws will take

precedence as supreme as soofdaw.*534544%5

B2 gRPPXQLW\ &RXUW RI -XVWLFH MWHFLGHG &DVHVY &RPPXQLW\ &RXUW
qhttp://www.courtecowas.org/site2012/index.php?option=com content&view=article&id=157&Itenfd=27

accessed 21 November 2014
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5.3.4Problem of Lack of Resources, Poverty and Corruption

The issues ofcorruption and poverty are well spread in Africa. The following map from
Transparency International (2012%) shows where most African countries are classed in

relation to corruption.

Source: Transparancy Inrenational (20'84)

Zimbabwewas ranked 156 out of 174 countries and other African countries that were ranked
lowly include Libya ranked 166, Sudan 1&3d Somalia 174

Corruption compoundpoverty, and the issuef poverty is a serious one that needs to be
tackled. Most governmentsn Africa do not have resources to implement infrastructural
development, which igery important for human and economic development and for regional
integration. There is often lack of investment in infrastructure and existing infrastructure is
often let to deteriorate due to lack of adequate maintenance. There is need for improvement
in service delivery, but that cannot be achieved when resources are not there or the little that

is there is corruptly diverted for personal g&ih

455R v Secretary of Stafer Transport Exp Factortame(No.2) [1991] HL

456 Transparency International Corruption Perceptionex 2014, EYGM Limited BMC Agency

2015, available gtttp://www.ey.com/Publication/vwLUAssets/Efransparencynternationalcorruption
perceptionsndex2014/$FILE/E ¥-transparencynternationalcorruptionperceptionsndex2014.pdjaccessed
on 06/04/2015, p 2

457 [Iransparency International Corruption Perceptip@G H[ , EY&M Limited. BMC Agency

2015,p 2

458 Charles Abukaet al (2005)Op cit,pp 23, 24
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When a country falls o coruption and poverty, their will to commit to regional integration

is compromised due to lack of resources, the absence of transparency and the rule of law, the
lack of commitment to the regional integration effort and the absence of political will.
Zimbabwe can be cited an example in this regard. The country was responsible for the
suspension of the SADC Tribunal after refusing to respect the decision of the Tribunal when
it lost a case brought by farmers who had lost their land without compensatiast people

linked to the ruling partg>®

5.3.5 Language and Culture Differences

Languageand cultural differences obstruct the integration efforts as there are so many
languages used in the different RECs. Africa, with its ethnic and cultural divenasy,
thousands of minority languages which can create difficulties when compared to the situation
of Europe where there are a small number of functional languages that the citizens can easily
understand. But even in Europe, where there is free movempabple within the common
market area, language barriers have also led to the limited movement of people from their

countries of origin. Less than 2% of EU citizens live away from their states of $igin.

Article 25 of the Constitutive Act of the AU recdged the following working languages for

the AU: Arabic, English, French and Portugue$he article also provides that all AU
institutions shall be where possilhisingAfrican languages which are about 2000 languages.
Despite being well intended recognig all languages is a daunting task and almost
impossible to achieve in practice. Most African languages and dialects are not even written in
the first place. Perhaps at a regionalelethis could be possible witthe more prominent
African languages amost African countries within the RECs have close historic relations
due to some cultural, geographical or language ties. Therefore, there should be focus on the
main languages rather than focusing on more than 2000 languages, for example: Arabic in
North Africa, English, French, Kiswahili in East Africa, Lingala in Central Africa, Hausa/

Fulani in the Sahel region, and Pidgin English in West Africa.

Language and cultural differences have an effect if a person chooses to migrate to another
country becausehbse citizens of the community who cannot speak the languages of other
regions will choose to stay within their region. Furthermore, once they travel there are no
facilities where they learn the local languages with support from the host countries. Due to

459 Mike Campbell (Pvt) Ltd and 78 others v The Republic obZbweSADC (T) Case No. 2/2007
460 Karen DaviesUnderstanding European Unig™ edn, Taylor Francis 2012)187
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the fact that there are so many languages it is often difficult to integrate people or workers
who cannot speak any of the official languages. Integration within the communities becomes
difficult so that people would prefer not to migrate. However, languagould not
necessarily be seen as a barriéitizens of the communities, and workers in particular,
should be allowed free movement with the regions and facilities should be provided by host
states so that migrant workers can learn the local languadgebanable to integrate

themselves into the local community.

It is also important to note that in Africa, there are countries where a good number of the
population live abroad due to political instability, bad governance, and economic decline and
language ifferences has not hindered this movement. However, it has to be acknowledged
there is obviously an element of pressure or duress in these cases in that if the migrants had a
choice they would stay in their own countries if tHead not been displaced byljical

instability.

5.3.6 Political Instability

Most countries in Africa argictims to conflict. Where there is no war between countries,
there is often internal conflicts, which end up destabilising the regions as well. There has
been instability incountries such as Libya, DR Congo, Uganda, Angola, Tunisia, Egypt,

Zimbabwe, Madagascar, Nigeria, Chad, Sudan and Mali, just to name a few.

Africa has experienced a lot of problems over the years and the colonial legacy to a large
extent has been respdolei for most of the problems compounded by the lack of good
leadership. With exception perhaps of Ethiopia, all countries in Africa had to undergo the
transition from colonialism to independence. In the process, the system leading to transition
often prodeed leaders who at achievement of independence were held to be heroes who later
turned into dictators with little or no prospect of a democratic transition. Often connected
with poor leadership are problems of mismanagement and misappropriation of national
resources for personal gain, as well as restriction of democratic space often leading to balance
of power being tilted in favour of the present leadership and organs of the government
dominated by inadequate and partisan petplé. has even been arguedat most of the

leaders that have often been responsible for problems in Africa tend to be imposed on the

%1 $QWRQ\ 2WLHQR 2QJ fD\R p3ROLWLFDO ,QVWDELOLW)\ LQ $IULFD :KHU
SHUVSHFWLYHVY KWahts.ordd@ZSBdlifce Srivtadtil.pdf> accessed 1 June 2015, p 10
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masses through involvement of the international community, usually previous colonial
masters of through the geopolitics of international diplomacgdas carving out spheres of

influence?6?

Political instability hassignificantimpact on integration as member states will be engaged in
trying to overcome the domestmroblems caused by such instability. In RECs in Central
Africa progress in integratio was often slow due to conflicts in member staesh as
Burundi, Rwanda, Democratic Republic of Congo, Uganda, Angola, and Central African
Republic. Rather than focusing efforts on integration, the country had to overcome problems
within their states. e same situation also prevailed in AMU where political problems led to
the closing of the border between Morocco and Algeria. In addition, the Tunisian government
has approved plans to build a 1#@¥le-long barrier to better secuits border with Liby4°3

which meant economic integration could not proceed as envisaged in the Treaty establishing
AMU. Political instability problem can be overcome if leaders and masses are prepared to
uphold democratic values, unlike in a situation where leaders want to mold @ower,

which is not in line with progressive democratic transition and political evolution leading to
the strengthening of national institutions which might ultimately be beneficial to the process
of regional economimtegration.

The holding on to pwer inhibits democratic, political and ultimately economic progress as
the international community and investors tend to disengage once they see that a leader does
not want to relinquish power. Due to political instability, countries that have to rquipde

from problem member states would not want to commit to the total free movement of
workers as they believe that they will end up being disadvantaged by such forced migration
through the pressure which it puts on the local employment market andamdn@sources

and infrastructure.

This is the case of SADC, South Africa and Botswana have been apprehensive about
completely allowing the free movement of workers and as such agreed to a SADC Protocol
on Free movement of persons that still gives comdrthe member states to decide the people

they would like to take employment within their bord&fsArab Maghreb countries suffered

462 |pid

®paron=HOLQ p7XQLVLDYTV )UDJLOH 'HPRFUDWLF 7UDQVLWLRQT - X0\
<https://www.washingtoninstitute.org/poli@nalysis/view/tunisiafragile-democratietransition> accessed 11
SeptembeR015, p 4

464 Nicos Trimikliniotis, Steven Gordon & Brian Zond2008)Op cit, p 1325
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from political instability as well Before the Arabic Spring people of Libya, Morocco and
Algeria were travelling to eaobf these countries with no visa required. However, when the
Arabic spring started visa restrictions were imposed, which affected free movement, the flow
of commerce and therefore integration in this region. This situation has driven a number of

African pe@le to migrant illegally to th&U especially by the Mediterranean Sea

5.3.7 Legal Constraints

In most countries in Africa there are no proper functioning state institutions. Due to weak
institutional structures, there is no separation of power betwarnitrative, legislature

and judiciary, leading to a democratic deficit and poor governance. If there are any reforms,
they are mainly designed to strengthen the existing orders rather than to promote better
governance. The institutions often lack poweenforce existing lawsspecially where they

go against thavill of the leadership. This has a negative impact on the application of the rule
of law, which in turn accounts for the lack of implementation and enforcement of regional

policies within the RESs.

The cautious attitude of Member States in meeting their obligations to regional communities
and to the Union creates greater obstacles to deeper integration. Protocols are drafted in such
forms as to leave much authority in the hands of governmerkteofber States instead of
adopting provisions aimed at liberalising the movement of their citizens and promoting wider
integration. For instance, Article 4 of the ECOWAS Protocol and Article 27 of the SADC
Protocol give Member States the power to determimger internal laws whether to reject the

entrance of a community citizens considered prohibited immigrants.

Referring to internalaws in this respect is not clear whether it is existing laws or laws made

after the ratification of the Free Movement Poatis. The writer would submit that due to the
reputation of most African States according primary recognition to their laws, any real
intention to implement such a Protocol as this would necessitate the removal of such
ambiguous provisions. Varied interpmgons of wordsuch asuLQDGPLVVLEOH T ZLWK
to the power ramber states to exclude undebie immigrants from entry) do not benefit

community citizens nor promote the integration effort.

With the exception of th&AC, most treaties and protdsoin the region focus on free
movement of persons and not workefbe African Court of HumanDQG 3HRSOHYV 5LJ
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does not have provisions for dealing with issues of economic integration except, with the

focus of its jurisdiction being on the adjudicatioicases on human right®.

5.3.8 Challenges Posed by Globalization

Globalisation challenges demands that countries are prepared to take the necessary steps that
would enable theno compete in thénternational markets, the world being a global village.
7TKHUHIRUH LW LV GLIILFXOW WR NHHS RQHYV HFRQRP\ FOI
to evaluate situations that are in the best interest of the country and only open the economy in
a way thatbenefits the country. With the advent of internet amfdrmation technology,
information and trade can now take place at a faster pace and the failure to move with the
pace of technology have seen the economic performance and potential of some African
countries severely limited by outdated technology anttieslneeds to be created which will

allow the opening up of the economy while identifying areas of national interest that will
need to be protected so that they can benefit both current and future generations. The best
way to do this will be through integtion. By not promoting integration at a much faster

pace, African leaders are holding back the development of the continent and its people.

Due to the world being a global village, there is need for member states in most African
regional economic commities to realise that there are benefits that come with regional,
continental and global integration. Confining integration to RECs is not a viable long term
option as globalisation continues to gather pace with new and innovative technologies with

the gldal movement of people at its forefront.

5.3.9 Challenges of Prioritization of National Interests

The issues of sovereignty are at the heart of the debate on African integration with countries
seemingly reluctant to give up any aspect of their nationarsgnty. This could explain

why less progress has been made in terms of economic integration. Only those countries
prepared to bargain away some of sovereignty in return for the economic benefits stemming

from integration have been able to make somerpssin the integration effort.

With mostleaders overstaying in power that has meant democracy has suffered and are not

keen to even give up sovereignty to a supranational B&tif. the leaders cannot accept

4 7KH $IULFDQ 8QLRQ MP7KH $IULFDQ &RXUW RQ +XPDQ 5LIJKWYV DQG 3HF
[http://au.int/en/organs/caccessed oh2/12/2014
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democracy, then how can they be prepared @aodhover power to a supranational
organisation as happened in the EU where member $tatesto give more powers to the
EU. There is requirement to balance the need for national interests and economic

integration?®’

National interest issues tend to limitogress on integration. For example countsash as
Nigeria or Libya may not wish to promote full integration because they want to preserve their
oil wealth; Zambia or Botswana mayant to preserve mineral wealth; South Africa may
wish to protect its empyment market for its citizens. All these national interest

considerations make countries reluctant to commit themselves to full integration.

5.3.10 Lack of Adequate Transport Infrastructure

Poor infrastructure remains one of the main obstacles to mgaods, services and people

in Africa. 8 The lack of adequate transport infrastructure is among the most difficult factors
that obstruct trade and integratiofransport costs in Africa are among the highest in the
world.*®® The investment in African counés is more expensive, 70 percent higher than the
Organisation for Economic Gaperation and Development or East Asia, and as a result
Africa remains losing 0.44 percent in average growth per §€dn most connected African
countries, services are availatnly in cities and limited to the urban centt€sGenerally,
Africa’'s countries have low per capita income levels and small populakakspf skills,
capital to establish and lack of modern communication sysmrith result in small markets
that presents a critical bottleneck to regional integration in the contif&there is need to

improve the connection among African regions in order to improve the movement of goods,

46 7KH 7THOHJUDSK u$IULFDQ SUHVLGHQWY GLOHPPD 6KRXOG , VWD\ RL
http://www.telegraph.co.uk/news/worldnews/africaandindianocean/burundi/11614000/Adresidents
dilemmaShouldl-stayor-shouldl-go.html|, accessed on 27 Oct 2015

467 |bid

468 Assessing Regional Integration in Africa IV, Enhancing h#&facan Trace, United Nations Economic

Commission for Africa, 2010, p 502

469onel Zamfirp7KH 7ULSDUWLWH J)UHH 7UDGH $UHD SURMHFW ,QWHJUDWLRQ
Parliament, Briefing March 2@l

[http://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS BRI(2015)56¢868=d on

20/05/2015p 8

470 Charles Abukaet al(2005) p 122

TU5HJLRQDO (FRQRPLF &RPPXQHWVHWHQYLIMZFEDNEBGURBRPPLVVLRQHG E\
<http://www.g20dwg.org/documents/pdf/view/113/> accessed 1 February @p1dt,p 21

472Narendra and Anuradha Go@l)(L4), impact of Regional Economic Integration on Economic Grow#h

Review of LiteraturegVol. 2 , Issue. 4 , Jan 2018actful Management Research Journal, p 8

472 Assessing Regional Integration in Africa IV, Enhancing h&fdcan Trade, United Nations Econden

Commission for Africa, 201( 10

151



services and peopfé® However, African economies can begin the process of deep
integration if their infrastructure networks are developed across the contfriet.roads,

railways and air networks are not well development, then movement of goods and people will

be limited. Developing the infrastructure linking the continent will#a fast movement of

both people and goods which is an essential component of economic integration.
Development of the infrastructure can be undertaken at a regional level where countries
lagging behind will be given priority so that they carsbhieh ather countries that are fairly
developed. However, most African leaders have invested in projects that offered significantly

high political returns but produced a negative samiagt VR FDOOHG 3ZKEYWH HOHSKD!

5.3.11 Diseases anits Part in Immigration Policy

The impact of infectious diseases on African countries represents a challenge to all sectors.
As a result, infectious diseases can affect income and social status, education, productivity
and economic growth and other direct and indirect hurdemelopment’® From an
integration point of view the most adverse impact of disease takes the form of restrictions
placed by governments and other international organisations on the movement of people
across national borders. In West Africa the Ebola esndead to the closure of borders and
postponement of flights cause a harmful effect on trade, strictly limiting the ability of
countries to import and export products. Examples of Ebola disease impacts included the
announcement by Kenya Airways that it svauspending flights to and from Liberia and
Sierra Leone, and the closure of Cameroon's lengthy border with Nigeria. Contagious
diseases have clearly had an adverse impact on African economic integration through
restricting the movement of goods and peoplthin the continent. The outbreak of diseases
such as Ebola has the effect of compelling member states into closing their borders and
demanding more checks so that the spread of the disease can be contained which is not in line

with the principle offee movement.

473 |bid
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5.3.12 Multiple and Overlapping Memberships

Few studies have examined tveent to which multiple and overlapping membership affect

the integration effort and the free movement of workéfhe 54 Member States of the AU
belong to many REs leading to overlapping membership difficultiésThe implications of
multiple memberships are a complicated system of administration, increase compliance costs
and waste of time as well as decreased commitment level as it becomes difficult to serve the
RECs in the same manner. In addition, multiple and overlapping memberships of RECs
makes compliance difficult. There are difficulties to do with differences in economic policies
and failure to harmonise member states domestic laws with regional polibiek; wakes it

difficult to achieve the aims of economic integratféh.

The bar chart below shows clearly multiple and overlapping memberships in Efrica:

Source: UNECA annual report ARIA Il

In addition, the following table as well shows overlapping meastbp in regional integration
groups in Africa“®!
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Membership of African regional integration arrangements

Source:African Development Report 204%

Due to the overlapping memberships, it was i ititerests of the AlWo first work on the
mechanism of esuring that RECs were only to be made of member states who belong to one
regional organisation and not two or more. The first step wbaile been to ask member
states to choose which REC they want to belong to and then work on ending the other
membership so that focus would be on one organisation without having divided loyalties as
to which organisation to serve. The AU Commission was tasked with monitoring the
harmonisation of the economic integration activities, but up to now they have made less
progress as those RECs they do not recognise continue to exist, raising more questions about
commitment. There was need for the AU from the start to get involved in reforming the
RECs with a view to achieving the realisation of the African Economic Communiyndre

The following bar chart contains a representation in percentage form the reasons given for
multiple RECs membership, of which the key ones are the following: lack of communication
among regional economic communities and other institutions,ofackmnunication among
regional economic communities, lack of communication among regional economic
communities andAU, lack of coordination from regional economic communities and

Multiplicity of treaties and protocol§?

482 bid
483 bid
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Reasons why African regional economigyaunities duplicate activities (%)

Source: Economic Commission for Afri€a

5.3.13 Migration

Never ending conflictsuch agn the Uganda, Somalia, Western Sahara and others weaken
stability and integration effort§> Despite all the RECs having agreedyiged) the various
protocols on the movement of persons, the problem remains that of effective implementation
of what they have been agreed. Progress has been made in the case of the EAC and
ECOWAS whereas in the case of SADC there are countries that teebe reluctant to
completely abolish visa requirements and furthermore there are about five countries
(Botswana, Namibia, South Africa, Zambia and Zimbabte) still impose the requirement

for work permits which undermines the integration effort. Thetnimubling aspect is that

one of the fairly developed countries, South Africa is one of the countries that insist on visas
and work permits which make it harder fotegration to progress. Whenajor partnesuch
asSouth Africaholdsback as in this &, it effectively means they will be little progress in

the areas of mutual interesh the case ofSouth AfricafV F R Qréddidiqy@pening its
borderscompletelymaybe due to the desire to protect its job market. Other concerns include

the problem ofillicit migration, which can increase the incidence of human trafficking

484 Essessing Regional Integration in Africa Il Ratalizing Regional Economic Communitis
p 58
485 Aderanti Adepojy Migration in subSaharanAfrica, (Nordiska Afrikainstitutet 2008) 52
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organised crime and terrorism. Finally there is the apprehension of receiving asylum seekers,

as most of the movement in Africa is due to W&r.

The table below shows that grestort is still required in order to achieve the complete free

movement of people and workers.

Implementation of Migration Policy in Inter rgional Organization

Interregional
Organisation

AMU

CEN-SAD

EAC

ECCAS

ECOWAS

CEMAC

COMESA
SADC

UEMOA

Protocol

Article 2 of
Treaty 1989

Paragraph 2
Treaty 1991

Acrticle 7

Article 4 and 40
of Treaty and
Protocol in
Appendix Vii

Protocol N O
A/P/.1/5/79

Arete, June 29,
2005

Article 164

Article 14

Article 4

Sourcethe ResearcherUnited Nations Development Programme (2010)

Countries that
have
Implemented
Freedom of
Movement
Protool

3 outof 5

Unclear

3outof5

4 out of 11

All 13 out of 13

4 out of 6

None

7 out 15

All 6 out of 6

Common
Passport

No

Visa Waived for
Diplomats and
Certain
Professions

Yes, EAC
Passport

Travel Books,
Cards, Special
Line in Airport

Yes, ECOWAS
Passport,
Travellers
Checks

No

No

Yes,but Visa
Still Required in
SA and
Zimbabwe after
90 Days

Harmonized
with ECOWAS

Universal
Tourist Visa

No

In Progress

In Progress

No

No

No

In Progress

No

Right of
Establishment
for Business

No

Right of
Riesdence (Not
Ratified)

Yes 2 out of 5

(Implemented)

Yes 4 out of 11
Implementel

Yes

No

No

No

Yes

486 United Nations Development Program (2010), it was highlightatidhthe 29 million emigrants from
Africa, 2.3 million were recognised refugees displaced by war, other natural disastdrewgit.Abebe
ShimelesMigration Patterns, Trends and Policy Issues in Af¢&faican Development Bank 201@)7

156



From the above table, it is evident that only all members of ECOWAS and UEMOA have
ratified some protocol of free movement and have a common passport, while the rest still
have to complete the ratification process and do not have a common passpe8AOENd
COMESA havenot ratified any protocol. This highlights that the level of commitment o
some of the members is questionable as it has been a long time since the protocols were

adopted but have still not ratified them.

5.4 Judiciary Role in Economic Integration in the AfricanRegional Blocs: AUand
Africa Sub-Regional Organisations

With the efforts so far made towards economic integration by the various institutions of the
AU, it is necessary therefore that in order to have a smooth administration of the body of
rules and regulations governing this process, a judiciary has to be in fudgtiole 7(1) (e)

of the African Economic Community (AEC) Treaty established a Court of Jtftieenich

was adopted in 2003, and entered into force in 2009. It was however, replaced by a protocol
creating the African Court of Justice and Human Rights (AR} IRvhich will include the
already established, African Court on Human and Peoples' Rights and has two chanebers

for general legal matters and one for rulings on the human rights treaties.

Specifically, article 18 (2) of Treaty Establishing the AdncEconomic Community provides

that the Court of Justice shahsure respect of the rule of law the interpretation and
application of this Treaty and shall decide on disputes submitted pursuant to this Treaty.
Article 19 of the treaty provides that tHecisions of the Court of Justice shall be binding on

Member States and organs of the Community.

Article 5 (1) (d) of theAU Charter make provision for aAfrican Court of Justice and
Human Rightdocated in Arusha, Tanzania. Pursutnthis, article 8 established the Court,

with its ruling and functions to be defined later in a protocol.

In establishing its organs, the EAC Treaty in article 9(1) (e) provides for the EAC Court of
Justicewhich, according to article 23, shall ensure the observancevtmléghe interpretation

application and compliance with the Treaty. The jurisdiction of the Court shall be the

487 15 H J L Ranbric [ntegration Treaties: Abuja Treaty Establishing the African Economic Community
$(& 1 KWWS Z727ZZ ZLSR LQW ZLSROH[ HQ RWKHUBWUHDWLHY GHWDLOV
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interpretation and application of the Treaty with such other jurisdiction as will be determined

by the Council upon the conclusion of a protdcobperationalise the extended jurisdiction.

Pursuant to article 9(1) (f) of the SADC Treaty, a Tribunal for the Community was
established as a builgp to the regional integration process and will be a judge among the
member states. It will be respongitdmong other things, for the proper interpretation of the
SADC Treaty, the interpretation, application or validity of SADC protocols and all additional
instruments adopted within the framework of the SADC community. The Tribunal was
suspende¥in 2012 whie leaders tried to find ways of how it was to operate. Unfortunately,
in August 2014 it caméack but much weakened and will not be ablehandle any cases
brought by people against their governméftsThe reducing of itsompetenciess not in

line with protocols of other regional economic communities. The surprising issue is the lack
of monitoring by the AU. It also means that citizens of SADC would have their rights
undermined by their governments and they will have nowhere to take their cases. dhe hea
of SADC appear to have protected themselves to appear in cases where they do not respect
the human rights of their citizeA.

According to article 7(1) (C) of the Common Market for Eastern and Southern Africa
(COMESA) which is one of the pillars unddret AEC, the organs of the Common Market
shall include, among other things, a Court of Justice. Pursuant to this provision, article 19
provides that the Court of Justice established under article 7 of this Treaty shall ensure the
compliance withthe law in the interpretation and application of this Treaty. It further
provides that the Court shall have jurisdiction to pass judgment upon all matters, which may
be referred to it pursuant to this Treaty (Article 23). It has to be mentioned that COMESA
does not bar individual cases involving human rights violations. In a landmark case heard in
Zambia in 2013 brought bRolytol Paints v Mauritius Governmépt it was ruled that the
government of Mauritius broke Article 46 of the COMESA Treaty that required that all
member states to have eliminated by year 2000 all customs duties and other charges on goods
which created from member states in the COMESA FTA. It was ruled that-dstablish

488 Ashimizo Afadameh$ GH\HPL DQG (YDQFH .D O XOReexaminingglfs kedal\ind
,QVWLWXWLRQDO $QDWRP\ RI WKH 6RXWKHUQ $IULF DMQitaftgHORSPHQW &
Regional Integration in Southern Afri¢@ralac, 2011) p 16

489 Ray Ndlovu (2014Pp cit

490 bid

Ol 2VHPR : u35(66 5(-COHMEDQLHY &DQ 6XH *RYHUQPHQWYV LQ WKH &20
<http://www.comesa.int/index.php?option=com_content&view=article&id=499:companiesue
governmentsn-the.comesacourt&catid=6:presgeleases&ltemid=57> accessed 20 August 2014
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customs duties, the Mauritius government was in bré&Xcrhis ruling goes onat show the

powers of a regional court in economic integration dispute.

On its own, article 6 (1)(e) of the ECOWAS Treaty made provision for the establishment of a
Community Court of Justice, consequent upon which it was established in article 15. This
Coutt, established with a Treaty in 1991 and with the Supplementary Protocol of 2005 in
Abuja, Nigeria, has jurisdiction as provided for in Article 9 of the Protocol.

Atthe 3 6HVVLRQ Rl WKH $IULFDQ &RPPLVVLRQ RQ +XPDQ DQC
in 2005, one issue that was top on the agenda was that of the merger of the African Court of
Justice and the African Court of Human Rights. There are about 14 Courts and Tribunals
funded by the African States. These include the Court of Justice of the Ecobommunity

of West African States (ECOWAS), based in Abuja, Nigeria ; the Court of Justice of the
West African Economic and Monetary Union in Ouagadougou, Burkina Faso; the Court of
Justice of the Common Market of East and Southern Africa (COMESA) irkhuZambia;

the Court of Justice of the East African Community in Arusha, Tanzania; and the SADC
Tribunal (i.e., the Tribunal of the Southern African Development Community) based in
Windhoek, Namibia. In addition to these, there are two other RegionaisGbaugh so they

say created by Treaty but are not yet in place. One is the Court of Justice of the Arab
Maghreb Union, which was supposed to be in Morocco. The other is the Court of Justice of
the CEMAC countries (Central African Economic and Monetaryn@ainity) which is
supposed to be in Libreville. All of these courts have jurisdictions over issues of regional
integration, free movement of persons, workers, goods and services and some associated
human rights cases. The African Court of Justice is gtwngave jurisdiction among other

things over regional integration issues, including free movement of persons, workers, goods

and services. However the African Court of Justice is yet to be fully operdtidnal.

492 11&20(6% &R Xustise Rules That Mauritius Breached FTA Rules | tradeMark Southern Africa (TMSA)
-$GYDQFLQJ 5HJLRQDO ,QWHJUDWLRQ LQ 6RXWKHUQ DQG (DVWHUQ $IUL
<http://www.trademarksa.org/news/comesairtjusticerulesmauritiusbreacheeta-rules> accessed 20

August 2014

MWERXKD\U %YHOKDVVHQ 7KH $IULFDQ &RXUW RQ +XPDQ $QG 3HRSOHVT
Justice and Human Rights (FIDH, International Federation for Human Rights)
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5.5 Conclusion

In conclusion, the main prééam obstructing the integration efforts in most sagional
economic blocs is the lack of implementation and harmonisation. Most agreements are in
place, but there is a lack of political will power to drive the process forward. There is often
lack of good dedicated and visionary leadership by the relatively large and wealthy countries
to move the process forward. The challenges being faced are daunting and would call for an

improved strategy aimed at achieving the goals of integration.
diseases, lack of adequate transport infrastructure, prioritization of national

interests, language and culture differences, corruption and poverty, weak enforcement

mechanism,
The duplicity of membershipnd the multiplicity of economic

agreements undermine the integration effort, in particular in ECOWAS and ECCAS. In the
COMESA, at least there is a Tripartite Agreemimat was signed aimed at harmonising the

economic integration of three regional economic blocs that include COMESA, EAC and
SADC. There has been slow progress towards tackling the problem of multiple memberships

Judging from theabove, it is clear thatot much has been achieved in the area of direct
judicial intervention in promoting economic integration, because as of now there are no cases
of economic integration that have been brought to the African Court of Jtistiegh it is

now opeational as d 2009%%‘As seen most of these legal provisions setting up these
regional courts have not advanced much beyond the act of institutional establishment itself,

which in the case of some, took place years before now.

This chapter has analysed the challengegocmnomic integration and free movement of
workers in the AU and Africa sdiegional organisation, and the role of the judiciary in
economic integration in the African regional blocs: AU and Africa -Relional

Organisations. The next chapter aims to ys®lthestatus of homads and their rights of

movement.

9 7KH $IULFDQ &RXUW RQ +XPDQ DQG 3HRSOHVY 5LJKWV WRZDUGV WKt
[https://www.fidh.org/IMG/pdf/african_court _guide.gdf accessed on 15/11/203615
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CHAPTER SIX

NOMADIC MIGRATION AND THE PRINCIPLE OF FREE MOVEMENT OF
PERSONS IN THE AFRICAN CONTEXT

Source:Uncovering the stories of the Sahg2a144%°

6.1 Introduction

This chapter will relew, analyse, examine and assess one area that has received little or no
attention when discussing the movement of people or workers in the context of regional
economic integration in Africa. The issue of nomadic and semriadic seasonal migrations,
thoudh an essential aspect of life in many parts of Africa, have featured less on the economic
integration agenda. This chapter will explore the historical background tensemaidic and

nomadic migration

The chapter will argue that the right of free movenwérgeminomadic and nomadic peoples
(such as, for example, the Fulani herdsmen of West Africa, the Tuareg of North Africa and
the Masai of East Africa) is an ancient and therefore a prescriptive right which from time
immemorial knew no national boundariédthough some of these tribes have now settled in
particular locations, nomadic migration is nonetheless still a modern phenomenon, mostly in
search of seasonal cattle rearing pastures. Hence the phenomenon -abrsadic or

nomadic migration itself terscko be seasonal.

The main challenge to this form of free movement in the modern era has been the erection of

national boundaries and policies aimed at immigration controls. These developments have

495 Foodtank (2014) Africa Nomads Conservatibtip://foodtank.com/news/2014/01/afric@mads
|consevationlhttp://lacuna.org.uk/review/larof-fear/|
Accessed 7 November 2014
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posed a serious obstacle to the ancient rights of freeemmemt historically enjoyed by
nomadic groups. Yet none of the RECS or any of the other integration programmes seem to
be addressing this problem, hence the rationale for including a chapter in this thesis which is
specifically dedicated to examining thesue

6.2 Nomadic Migration and Human Rights

To put itinto perspective, it is very important to examine the free movement of persons from
another angle, i.e. of international human rights law. Rather than ignoring the plight of semi
nomadic and nomadicepples on the African continent, it is worth understanding that
provisions of international human rights law actually have freedom of movement provisions
that can be applied to these groups of people. For this reason the situation concerning the
rights ofnomads to free movement across national boundaries can also be seen in a human
rights context. This thesis has already highlighted the importance and the need for free
movement of workers if African Economic Community integration is to be a success.$/ariou
articles, treaties and protocols were negotiated and adopted to promote the free movement of
persons as desired by the African Union in one of its main objectives of achieving economic

integration using the concept of RegioBgbnomic Communities.

Regobnal agreements dealing with integration have chapters, provisions or declarations in
treaties which deal with the free movement of persons or workers, but the principle of free
movement of persons and right to cross borders for nomads remains an issak defined

within the treaties. The vast majority of treaties or protocols such as SADC, ECOWAS,
COMESA, and EAC mention the free movement of persons but contain no specific
provisions on the unique status of nomads and the legal protection of thieintasad
historic rights to migration (free movement across national borders). Most of the RECs focus
on the free movement of persons or workers. Nomads would normally be expected to benefit
from the free movement provisions as envisaged in the varioaspbiots which constitute

the legal framework for economic integration. However, in view of their special status and
ZD\ Rl OLIH QRPDGYV GR QRW HDVLO\ ILW LQWR WKH FRQFHS
the various RECs. This is in view of the tféloat person or worker in the sense used in the
RECs refers to settled populations. Nomadic peoples therefore face two main problems:
firstly the erection of national boundaries in the colonial and-palsiial which have now
become obstacles in the patif seasonal migration because of the requirement for

immigration formalities. Secondly the RECs unfortunately have not given particular attention
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to the special status of semmmadic and nomadic peoples whose lifestyle invedeasonal

migration acrossational borderé®

Nomads can be found anywhere in the world. They are distinguished by their highly mobile
nonsedantic life style and they often tend to face the same types of threats to their mobility
and survival. In Africa the main challenges whidten confront them include rights of free
passage over private land across national borders or access to historic seasonal migration
routes, access to water resources and land rights, access to other natural resources and inter
communal conflict such as rfaergrazier dispute®’’ Despite nomads having been in
existence since the dawn of human civilisation, the establishment of modern states and legal
concepts of private property mean that the migratory lifestyle of nomads started being viewed
as a threat tthe modern state and to modern concepts of land rights and property ownership.
Nomads thus became regarded as trespassers who do not appear to respect borders and land
rights, coupled with the ability to move undetected by authorities of the modernT$taye.

have no concept of national identity and do not recognise borders, often resisting or evading
immigration controls when crossing borders. Some nomads live within border zones often
engaging in crosborder trading activity which is regarded by statgharities as illicit
smuggling activity. From a society point of view, the perception of nhomads as being
backward often lead to the conclusion that nomads must be settled and be put under the
control of the modern state. A combination of these variousratas led to an erosion of

the historic rights of crossorder migration for nomadic communities.

It is worth noting that there is no generally accepted definition of who is a nomad and there

has been movement towards using the word mobile to deshahdifferent societies whose

way of living involves seasonal movement from place to pi&fdis gives a new
perspective to nomadism with the argument that the emphasis should be shifted to using the
ZRUG pWUDYHOOHUVY EHFDXVH VYoA®B&KINeSRXSY DUH RQ WKH F

Nomadism can be defined as a way of life often characterised by seasonal migration along
historic routes. Nomads are a group of people who practise mobility as a way of life, mostly
in search of new pastures or natural resources suchtas Whis way of life often has a

management strategy that allows for the provisions of land use and maintenance and gives

4% Jeremie GilbertNomadic Peoples and Human Rights: Routledge Research in Human Righ{gst
PublishedRoutledge 214) p 3

497 |bid

4% |pid
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nomads a distinct cultural identit§° Nomads were often seen as people who followed pre
determined migration routes and who wereepnfendowed with very good geographical
knowledge of their migration range. However, it is widely agreed that their movement is a
consequence of reasonable and efficient strategy for using limited resources, which are
irregularly spread, over a wide aredelword nomad is of Greek origin, which means people

who move from place to place to find fresh pastures for their animals and have no permanent
place or homé% The key words from the definition of nomads are moving from one place to
another and having npermanent place. The significant issue for nomads is the ability to
move from place to place and the fact that they have no permanent place which they can call
their home means their life is tied to the principle of free movement. In view of the fact that

in most cases their movement is in search of seasonal resources such as water and pastures, it
FRXOG EH DUJXHG WKDW WKHLU PRYHPHQWY FRQVWLWXWH
to nomadism and mobilitys not only a source of lifestyle and an eocmic mode of
production, but also often a necessary strategy for survival in the relatively environment of
WKH ODQGY DYDLODE®H WR QRPDGLF SHRSOH~

However, the downside of this migratory lifestyle with no permanent abode has its own
practical and legalrpblems. The first of these is the factor that nomads do not acquire any
rights to land ownership, although it can be argued that they have ancient rights of
prescription in terms of access and free passage over land along recognised routes of
migration. The second problem arises from the fact that due to thehseitied lifestyle
nomads do not often belong to a particular country or nationality, which in turn poses a legal
problem in terms of crodsorder migration and complying with immigration formigg in

the modern era.

An HVYVHQWLDO DVSHFW RI QRPDGVY OLIH LV WKH DELOLW
integration sense, it is often argued that economic integration achieves the free movement of
people or workers. In the case of nomads it mayrgeea that this right of free movement

should come under the free movement of workers and family members or dependents of the
worker. The concept of free movement is well known in international human rights laws,
however when it comes to applying it to nadls, it is unclear whether it can indeed be
applicable. Control of movement of people and the establishment of borders is a central part

500 |bid
501 |bid
502 |bidl p57
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of international law and has to do with restricting movement of persons. This highlights a
potential conflict betweemternational law which permits the control of movement across
borders, and human rights law which promotes free movement as one of the key liberties that
an individual must havé®®> For nomads, free movement and right of residence are not only
essential, bualso one of the most fundamental human rigfftdlost human rights treaties
regard freedom of movement as an essential freedom for individuals or groups. But despite
freedomof movement being protected in most international human rigiMsthis right des

not seem to have been extended to those who need it the most, i.e. nomads.

6.3 Nomads and Free Movement

The analysis in this section will highlight the treaties or international instruments which
contain provisions on the free movement of people withe context of the migratory rights

of nomadic and seariomadic populations.

In the Universal Declaration of Human Rights 1948 (UDHR), Article 13 confirmed that:
MHYHU\RQH KDV WKH ULJKW WR IUHHGRP RI PRYHPHQW DQ
statHY DQG WKDW HYHU\RQH KDV WKH ULJKW WR OHDYH DQ\ F
WR KLV PFRTX@Wak an important provision from the global perspective of the
principle of free movement of people. However, it did not mention nomads angéhof the

ZRUGV pZLWKLQ WKH ERUGHUV RI HDFK VWDWHY ZRXOG VI
within national boundariexwhereas nomadic migration tends to be across national frontiers.
Nonetheless it should be enough to cover nomads since itlbnfRe@V pHYHU\RQHY DQ
makes reference to the right to leave or to return to a country.

There is also another provision which emphasises the right of movement. The International
Covenant on Civil and Political Rights 1966 (ICCPR), under Article 12 sstdtat: a)
MHYHU\RQH ODZIXOO\ ZLWKLQ WKH WHUULWRU\ RI D VWDW€FE
liberty of movement and freedom to choose his residency; b) everyone shall be free to leave
DQ\ FRXQWU\ LQFOXGLQJ KLV RZQT

503 |bid

504 Stig Jagerskiold, "The Freedom of Movement", in Louis Henkin, ed., The International Bill of Rights, New
York, 1981 p 166

505 Universal Declaration of Human Rights, G.A. res. 217A (I)N. Doc A/810 at 71 (1948)
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Just like the UDHRWKH ,&&35 HPSKDVLVHV RQ HYHU\RQHTV IUHHGR
residence, and once again we could argue that this right extends to the migratory rights of

nomadic and sermomadic populations

Furthermore, the International Convention on the Elinmmatof All Forms of Racial
Discrimination (ICEFRD) referred to the enjoyment @f:right to freedom of movement and
UHWXUQ WR RQHYV RZQ FRXQW PP DiferahK Rgional DIQrsals®L VFULP L
adopted the UDHR in their affirmation of freedommabvement and rights of residence. The

cases oEuropeand Africa are examined below. These regions have confirmed in principle

the right to freedom of movement, and in all cases have mentioned movement of people but

is open to question whether that alsduded nomads. In any case it can be argued that what

LV UHTXLUHG DUH VSHFLDO UXOHV RU D VSHFLDO OHJDO IU

movement because of the special and historic nature of this type of movement.

Starting with Europe, Artie 2 of Protocol No. 4 of the European Convention of Human
Rights (ECHR) reconfirmed the freedom of movement almost word for word from the
UDHR where it stated:

H(YHU\RQH ODZIXOO\ ZLWKLQ WKH WHUULWRU\ RItD VWDWH

liberty of free movement and freedom to choose his residence; and
(YHU\RQH VKDOO EH IUHH WR OHDYH DQ\ FRXQWU\ LQFOXG

Taking from the UDHR, the European convention is very clear on the freedom of movement,
which, it can be argued, isrght which be extended to nomadic populations of Europe such
Roma gypsies. It can therefore be further argued that the decision by the French to expel the
Romas from France in 2009 and 2014 is a breach of their right of free movement both under
the ECHR the UDHR 1948 and arguably under EU 2.

7XUQLQJ RXU DWWHQWLRQ WR WKH $IULFDQ &KDUWHU RQ
12, states that:

H(YHU\ LQGLYLGXDO VKDOO KDYH WKH ULJKW WR )J)UHHGRF
borders of a statprovided he abides by the law; and

506 International Convention on the Elimination of All FormsRacial Discrimination. 1965. 660 U.N.T.S. 195
195

7+ HQUL $VWLHU %% & 1HZV 0DJD]L Q HtipYivOb b Wik EWE/ D&Y aYiieG R P DV
25419423 (13February 2014accessed on 25/12/2014
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Every individual shall have the right to leave any country including his own, and return to his
FRXQWU\«

In the light of this article it can be said that the right of free movement is one that is protected
in principle on the African continent. However a critical reading of this provision seems to
imply that the right is restricted to settled populations. To begin with, the-licadsr
migratory habit of nomads outside the passport control system is often seemtadieity

who does not abide with national immigrations laws and policies, hence not in keeping with
WKH SKUDVH puDELGHV E\ WKH ODZY 6HFRQGO\ WKH UHI
paragraph of Article 12 is somewhat ambiguous in the case ofes@t®madic populations

which quite often do not have a country which they can call their own. This is because
historically nomads have moved from place to place without any roots, deep ties of national
affiliation to any one or particular country (e.getRulani of West Africa and the Tuaregs of

the Sahara). It is for this reason that the argument for a special regime for nomadic peoples is

even stronger.

On the whole, within the different treaties on human rights, the issue of nomads have
received eithewery little attention or no attention at all. The rights of free movement in
particular appear to only apply to those considered normal citizens (i.e. settled populations).
Under international human rights law, the freedom of movermasitwo-fold. First,there is

the right for citizens of a state to travel and reside freely within the state and secondly, there
is a right for citizens to leave and to return to that state at any time. In the case of nomads,
these rights are not so easily exercised. Thizetause to be able to exercise these rights in
the modern state requires certain formalities to be fulfilled in accordance with immigration
rules and regulations, for example, the acquisition of certain documents such as national ID
cards and a passportgither with a visa. However, because nomads are not tied to one
particular state or country and frequently have family members living in more than one
country, they are often not considered to be citizens of any one country. Therefore from being
multiu-stae citizens they are transformed into stateless peoples. For this reason they are not
entitled to certain rights of citizenship such as the acquisition of a passport or national 1D
card, and hence are not able to comply with relevant immigrations foesaktiich would

give them the right of free movement either within the state or across borders.

The regional economic communities of Africa also have some treaties or protocols dealing

with the free movement of workers or persons. A closer look at therads below:
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ECOWAS has provisions for the free movement of persons as key for a largef¥inidre

SADC has a protocol promoting free movement, which provides a legal basis to facilitate the
free movement of people within member stat@sThe Treaty of C®IESA requires that
member states facilitate the removal of obstacles to free movement of persons, the right of
establishment and right of residence. The EAC has a protocol on the Establishment of
Common Market, which under Article 5 deals wiifiter alia, the free movement of factors

of production- with free movements of persons and workers dealt with under separate
headings. However, there are no provisions dedicated specifically to the free movement of
nomadsDespite all the efforts towards the freeviament of persons or workers, one group,
which by force of argument should be included, is however not covered by the various
treaties or protocols, which calls for a rethink of the definition of words used in the various
WUHDWLHV VXFK MXDONYVRBUW WIHQEILYAHYHU\RQHYT RU pZR
need for the RECs and African Union tedefine who exactly is covered under these words.
Better still, there is need for a specialised legal framework which applies exclusively to the
free movement of nomads and which is specifically dedicated to the protection of nomadic of
crossborder migratory rights. Even the case of the EU, where theme clear policies about

free movement of persons and workers, there was no clear emphasis onvémeentoof
nomads, although the declaration that there is free movement of all citizens provide room for
nomads to claim a right to carry on their mobility across bortferbut only if they can first

of all prove that they are EU citizens by belonging padicular EU member state.

One of the problems often cited concerning nomads is that they are looked upon as stateless
vagrants and trespassers on land who do not have rights to move and their movements need to
be restricted. There is need to recognisg homads are just as other human beings and their
historic human right to free movement needs to be respected and legally protected in the
context of nomadism. Above all the rights of nomads to mobile residency and cross borders
needs to be legally recoged and enforced within a specific legal framework in all regions

of the world®'* In international law, there has been limited scope for recognising the rights of
nomads and populations divided by borders, in particular their rights to-tmossr
movemats. In practice this has been left at the discretion of nation states which often tend to

apply national immigrations laws and regulations which have the effect of denying cross

508 Article 27 of ECOWAS Treaty (1975) and Protocol A/P. 1/5/79 on Free Movement of Persons, Rights of
Residence and Establishment, 1979

509 Draft Protocol on th&ree Movement of Persons in SADC

510 Jeremie Gilberf2014)Op cit,p 58

511 bid
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border access to nomad populations, thus restricting their historic rightgytion. The

need for specific rights within specific international or regional legal framework protecting

the historic rights of nomads to travel across national borders during seasonal migration is
therefore a pressing necessity which is importarthéir survival in the modern world for

economic and cultural reasoti$.One of the contradictions of modern times lies in the fact

that with globalisation and ever increasing interaction between peoples, the concept of free
movement is gaining more acceptanaround the world with the consequence that
LOQWHUQDWLRQDO WUDYHO LV EHFRPH HDVLHU IRU PXFK R
however, the right of nomadic peoples to free movement has become more and more

restricted in this new global trend.

6.4 Examples of Nomadism

In Europe, there has historically been a problem with recognising the rights of Roma and
Travellers to stop at places along their migratory route. However, there is increasing
recognition in the European legal system of thesetgjglnking it to the freedom of
movement and right to mobile resider®¢y.Even so there is often a failure by European
governments to recognise tents, caravans, mobile houses and other formgpefmanent
habitats used by nomads as residences whiclt@argnon to many nomadic communities
worldwide>* Failure to recognise the mobile way of life of the nomads tend to restrict their
freedom of movement and also affects the right to temporary residence while on migratory
routes, as governments often want nosneml lead a settled way of life. Some call for the
right of freedom of internal movement and residency, which can be a way of promoting the
right of nomads to maintaining nomadic way of life. The idea of freedom of movement across
national borders could tapplied in the case of Roma and Travellers (in Europe) and can also
be applied to the Fulani in whose seasonal migratory routes range from Guinea in the far west
through countries such as Sierra Leone, Liberia, Ghdak, Niger, Nigeria, Cameroon, and

then Chad to Sudan in the East.

From a domestic point of view, allowing for internal freedom of movement of Fulani
pastoralists in Nigeria, for instance, would allow them to move within the local areas without
problems. However, the lack of recognition béir rights to internal free movement within

the country often creates conflicts with the settled farmers or local populations.ofégitef

512 |bid p 59
513 |bid, p 58
514 |bid, p 71

169



is essential that there shoudd an enforceable legal framework that can enable nomads to be
able to access thosweas where they can find water and pastures for their animals. The
security of pastoral livelihoods depends on the condition of their grazing environment, which
in turn depends orthe availability of grazing pastures, watering holes and other natural
corditions.®'® The challenge in achieving such an objective would be how to find a balance
between the rights of migratory nomads to free movement and access to natural resources
with the interest of settled populations in preserving the acquired rightgdtowarership and
protecting the livelihoods from farming which often face damage from migratory cattle and

other livestock.

Another important point to highlight on the freedom of movement for nomads relate to the
possibility of crossing borders (i.e. int@tional migration and cross border access to historic
migratory routes). Nomads often find themselves divided by borders established without
taking consideration of cultural ties and traditional migration routes. A case in point is that of
Tuareg nomadsfdhe Sahara whose movements were affected because of colonial borders
used by postolonial nationstates to deny Tuareg the rights to associate with their relatives
who often find themselves on the other side of these bottféFae borders themselves are
FRORQLDO FUHDWLRQV ZKRVH PDLQ HIIHFW KDV EHHQ WR \
of migration by denying them access to historic migration routes across the Sahara desert. It
could be argued that it is a breach of international human rightsstrict or deny people
access and interaction with their family members of members of the same tribe through the
erection of what they view as artificial borders separating them from parents or other relatives
who by the combined accidents of histopglitics and geography just happen to be on the
other side of what is now viewed as a border.

There are so many cases in Africa of nomads whose way of life have been affected by the
modern state. Their migratory way of life is often not considered mwitieé context of the

movement of workers or persons. This is despite the fact that nomads often moves in search
of grazing pastures (which it could be argued amounts to seasonal work), although they often

do so without the need to carry passports, ideatibn cards or other official documents

55 VDK ORKDPPHG Retebns Gurnedder Conflictor Surviwval between Fulani Pastoralistad

Farmersn Northern Nigeria the SettQJ DQG J)UDPHZRUN RI &RQIOLFW LQ 3DVWRUDOLVF
63 <http://eujournal.org/index.php/esj/article/viewFile/4813.4> accessed 10 October 204832

516 Report of the Working Group on Indigenous Population/Communities of the Africaam@sion on Human

Rights and Peoples Rights Mission to the Republic of Niger244ebruary 2006,

http://www.achpr.org/files&ssions/40th/missien |
reports/niger/achpr40_misrep specmec_indpop niger 2006 eflgaqussed on 20/12/201455
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proving their nationality?’|Tuareg@, for examplecan be found alont¢he borders of Libya,

Algeria, Mali and Niger. They seasonally move trading silver jewellery, arts and handicrafts.

Because their migratory patterns correspond to the rhythm of the seasons, they often do so

without the need to have passports, ID card®fticial travel documents. ThHduaregV

ancient way of life and historic rights of access to new grazingiqgagshas been severely
affected by new postolonial boundaries and yet their migratory rights are not protected in

the countries they travel and temporarily live in.

The nomadic way of life have evolved over a long period of time and as such has dezome t

main occupation or way of life pfuareg. One of the factors that have influenced their way

of life includes factors such as political crises, droughts in the Sahel regions of Niger and
Mali, which often result in forced migration to surrounding states such as Algeria and Libya.
Their migration through Algeria and Libya is often done without any formal ltrave
documents and their loyalties are not tied to any one of the transit nation states along their
routes but are based on tribal bonds. As part of this unique-Sareran lifestyle of the
Tuaregs, migration, trade and smuggling often come together. iieegrid work above and
beyond national loyalties for they find themselves in different countries in different seasons.
The modern threat to this freedom which defines the Tuaregs traditional way of living and
pasturing clearly lies in a combination of thestcolonial nation building process and the
absence of a legal framework protecting their ancient rights of migration and free movement

across national borders.

In discussing the free movement of workers, there is therefore a need to consider tloé rights
the nomads for the seasonal movements form part of their working life. In the African
context, there is need for laws to be developed which will take into account the human rights
of the nomads for they form an important group of people that is ofteecknowledged but

yet they exist. The very fact that they move for historic reasons and that the patterns of their
migration are historically prdefined gives rise to the need for new laws that can protect their
right. It would appear to be the case thamads themselves do not believe that they require
travel documents in order to carry out their seasonal movement against borders. During the
lifetime of most nomads they would have involved in such ttewder migrations quite a

number of times. Aparrém immigration controls put in place by modern nation states, anti

Ines.RKO p*RLQJ 3211 5RDG’" ZL WGl tRAgD a KatiErkBdddarang, in Hans
Peter Hahn and Georg Klute (edSyltures of Migration: African Perspective$ransaction Publishers 2007)
pp 104105

171



smuggling operations by national enforcement agencies together with the problem on
international terrorism poses new threats and challenges to this ancient right -bncers

migration,particularly in areas such as s8hharan Africa.

One of the key objectives of the thesis to extend our understanding of the free movement of
workers to the area of nomads as they have enjoyed free movement over a long period of
time and yet no officiatonsideration is given to their status and activities. It is hoped that
highlighting this gap in the legal framework could lead to the development of relevant
legislation aimed at promoting and protecting the migratory rights of nomadic peoples, both

intemally and across national borders.

6.5 Nomads and Legal Framework

The issue of sermomadic and nomadic peoples may not have been included in the treaties
and protocols establishing the free movement of persons in the context of African Union and
the subregional organisations. However, it is worth considering because nomads have a
migratory life style, which requires them to be constantly on the move in search of pastures
and grazing lands. It is a life style that they have been practising time immeswiizt

there is need for legal recognition that they do have seasonal migratory rights which should to
be respected by the state. The concept of free movement in the case of EU allows citizens of
member states freedom of movement as migrant workersttmthose countries where there

are opportunities for work without having to face administrative hindrances or obstacles in
the form of immigration formalities at the borders or in the host country. The same principle
should equally be applicable at lawrtomads who are often face restrictions as to where they
can go in search of grazing lands and are often treated as if they do not have any rights,

including that of migration.

The case of Western Sahdsaone example of what could go wrong when the sighit
nomads are not recognised. The Saharawi nomads who have a long history of migratory
existence found themselves being forced off the land by the Moroccan and Mauritanian
governments, The Moroccan government even went as far as to claim total cotitechida
despite the fact that the Western Saharawis were proven to be the rightful owners and

resident$!® The dispute has been stalemated for a long time with no resolution in sight

S18\Western Saharawi Profile (BBC News Afrifajp://www.bbc.co.uk/news/worldfrica141152738accessed
on 7 &nuary 2014
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despite the international community recognising that the Western Sahai@ve the right to
the land and a right to seatetermination, which the Moroccan government does not seem
prepared to accept. The problem of sfermination for Western Sahara has also seen
relations between Algeria and Morocco being at a low doma long time with the border

between the two countries being closed for almost three decades.

There is a need to protect the rights of nomaus the reasons for that concern the need to
recognise access routes seasonal migration and prohibition fnoowirey nomads from their
traditional areas. In the colonial era, nomads were often forced off their migratory range and

settled in reserved areas, a practice prohibited under Convention R&.189the

International Labour OrganizatidiLO) which does not allowhe removal of local peoples

from their lands without their consetif. The Draft United Nations Declaration on the Rights

of Native Peoples states that local people cannot be removed by force from their land or
territories, and that no relocatioren takeplace without the free and informed consent
agreement on just and fair compensation, and where possible the option of’eivinere

the removal or relocation concerns exploitation or conservation of natural resources in the
traditional lands of the nomadshey must be consulted as part of the decision making
process. However, in most cases where mineral resources are concerned, the state usually has
overriding interests and as such nomads are often not consulted regarding decisions to
exploit underlyingresources such that the environment is often polluted and depreciated at
the expense of the nomads. There is a need to involve them in decision making as some

decisions can have a significant impact and detrimental effect on their way of life.

The(Ilnternational Labour Organizatior{ILO) Convention No. 169 and the Draft United

Nations Declaration on the Rights of Native Peoples also requires that States to consult the
native populations before exploitation of resources in their territories with a view to
determinng whether they will be affected when their land is used. In cases where they are
affected, there is need to have agreements in place as to how they will participate in the
profits to be obtained from the exploitation of their land. The traditional aevdof nomads

do tend to have a beneficial impact on the environment through sustainable development of

dry regions. It is thus clearly the case that their traditional way of life and systems play an

519 Convention No. 16%Indigenous and Tribal Peoples 1989. International Labour Organisation

520 Marco Moretti ,International Law and Nomadic Peopkaeco Moretti, Published by AuthorHoug®12)
p 14

521 Marco Moretti ,International Law and Nmadic Peoplg(Published by AuthorHous2012) p 14
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important role in the protection of local habitats ammdiversity, and forcing nomads off the

land can have an adverse impact on the local environment. In 20QPniteel Nations

Development Programm@NDP) introduce a three year programme where civil society,

national governments and international organisations were required totprenstainable
development through raising of animals or livestock in arid lands. There is need for
international law to provide further protection to nomadic peoples in situations where they
have to cede their rights of sgJbvernment to modern natiorags or to significantly change
their way of life. Nomadic populations with a long history of existence in a particular region
should be accorded autonomous or sauionomous rights of self determination. Their
migratory ranges should be recognised undirnational law as autonomous regions, even
where it straddles the boundary between two or more countries. Otherwise, nomads and other
native people will continue to suffer from exploitation by modern states when their rights are
not taken into accounhithe making of important decisions regarding their land. Protecting
their rights to seldetermination would help in promoting and enforcing their migration

rights.

SURWHFWLQJ QRPDGVY ULJKWV LQ ODZ JLYHV WKHP DQ R
without obstacles or insecurity, and also enables them to exercise their rights without
exploitation by the state or any organisations. That will also go a long way in protecting a
traditional way of life, which is different from modern day lifestyles.sTwill enhance co

existence and bring to light the activities of a group of people that is often misunderstood.
However, it is clear that somerfo of legislation is requiredhationally, regionally and

internationally in order to achieve these goals andablves
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6.6 Conclusion

In conclusion, it has been argued in this chapter that an examination of the free movement of
workers or persons in African Union cannot be complete without considering the special
situation regarding nomads. Nomads have beeimanrtant part of African Society and in
some countriesuch asLibya, Algeria, Nigeria and the Sahel region play an important
cultural, economic and historical role. The fact they move from place to place in search of
natural resources and grazing lafmistheir animals and do not have settled status should not
deprive them of their rights in societyhere is therefore a pressing need for protection of
their rights to seasonal movement from one area to another, includingbordss migration

from onecountry to another. Such rights should be included in the treaties and protocols
dealing with the free movement of persons and workers. There is needrfearpeetation of
protocols dealing with free movement of persons so that nomads can have tieiclagrly

spelt out and upheld. After all the Universal Declaration of Human Rights grants rights to
every individual or persons, this should also include nomads. Nomads have a cultural

significance in their migratory way of life which should be respkcte

Freedom of movement should not be limited to permanent settlers but should be extended to
migratory populations because it is their way of life and their work even though different to
those settled people nonetheless makes a positive contributionidoahand regional
economies. Creating a regional or continental legal framework promoting and protecting the
rights to free movement of nomads will require national and international authorities and
settled communities to respect their way of life, thusiding conflicts. The legal framework

will help to empower nomads as their migration rights will be recognised at law. Nomads in
the case of Africa should be able to move freely without the requirement for immigration
formalities as their historic migratns do not interfere with the national security or other vital
interests of the modern state. However, the fact that they and their historic rights of migration
are not recognised by the modern states can make them feel both stateless and insecure. It is
submitted that the ancient migration rights of nomadic and -semadic populations,
including crosshorder access, is a historically prescriptive right. As such it should be legally
recognised, embedded in national legislation as well as relevant regrmhahternational
instruments (including international human rights law), and enforced accordingly. This will
further complement the aspect of regional and continental integration based on free

movement of persons.
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Chapter6 has considered the condition mdmads and their rights of movement. The next
chapter would analyse the principle of free movement of workers in the EU, which has been
described as the best example of what is possible to achieve through economic and political

integration.
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CHAPTER SEVEN
THE PRINCIPLE OF FREE MOVEMENT OF WORKERS IN THE EU

7.1 Introduction

This chapter will focus on the historical context of economic integration in the EU and move
on further to define whas a worker andvhat rights are given to beiragworker under the

free movement of workers concept. It will also explore when the rights can be restricted.

7.2 Brief History of Integration in the EU

The consequences of the Second World War led the leaders of many Western Etiropean
States to build closer union througitegration or economic cooperatith.This began in

1952 with the European Coal and Steel Community (EC3®)s Community was
characterised by transfaational sovereigfrom member states to community instituticfs

Then in Rome, in 1957 six member sw@tBelgium, France, Germany, Italy, Luxembourg,
and the Netherlands, signed the Treaty of Rome setting up the European Economic
Community (EEC), and the second Treaty establishing European Atomic Energy Community
(EAEC) or EURATOM). The Single Market weacompleted in 1993 as envisaged by the
Single European Act of 1986. The foundation of the EU was laid down by the Treaty on EU
(also known as the Maastricht Treaty) in 1992. The membership of the EU has grown from

six nations in 1952 to twen®ight, withthe latest member state bei@goatig which joined

in July 2013. The EU maintains close and friendly relations with all its neighbours both in

Europe and around the eastern and souther cbttee Mediterraneat®®

As earlier noted in thatroductory chapter to this work, the EU is perhaps the best example

of what can be achieved through effective economic and political integt&tibhe EU

52 7KH WHUP u(XURSHY LV RIWHQ WDNHQ WR PHDQ :HVWHUQ (XURSH DC
However, the focus only on Western Europe is changing because of the collapse of communisral iancen

Eastern Europe, the end of the Cold War and the fall of the Soviet Union. Therefore, the EU has included some

of Eastern Europe countrieS8ee Frank McDonald and Stephen Deardeénfopean Economic Integratior2"¢

edn Longman]1994)p 271

523 JeanPierre Sabsoylhe Council of the European Communitigffice for official publications]1992 p 1

524 Mike Cuthbert European Union Law(2" edn Sweet & Maxwell, 199yp 1

525 European Commission, 200&ey facts and figures about Europe and the Esens General for Press and
Communication, 3

526 Jeffrey Hayneet al Op cit,p 298
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